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Preface.
On account of the many

changes made in the Laws of Georgia

lating to Executors, Administrators and Guardians, and
the codification of the same, I have, upon the request of
friends, prepared this work.

It might be styled

on account
many

re-

of

valued

third edition of the

a

Manual for

Ordinaries, Executors, Administrators and Guardians, in

the State of

Georgia; yet,

as

this work is of

more

than

a

local applica-

tion, I have changed the title of it, following the example of Redfield,

Smith, North, and others.
followed the numbers

In the citation of Sections of Code, I have

given in the Code of 1873.

lowed the location of the Sections of the Code
of 1873,
same

as

I have not fol-

found in the Code

preferring to place together such Sections as relate to the

matters,

fcvery

one

at all familiar with the Code has noticed a

great defect in the separation of Sections belonging together. Besides
all of the Sections of the Code
and

referring to Executors, Administrators

Guardians, there will be found in this work all of the acts of the

Legislature since 1873; referring to them; all of the decisions of
the

Supreme Court of Georgia embraced in volumes

one

to sixty-one,

inclusive, carefully selected and quoted, and many valuable comments
from

distinguished authors referring to the law of Executors,

istrators and Guardians.
one

hundred and

sive and

Admin-

the Appendix, over

very

full and accurate.

forms, and of the law preceding them, the exten-

important business of the Court of Ordinary (or Surrogate

Probate,

curately

in

sixty in number, will be found

With the aid of these

or

The forms found

as

as

elsewhere named), may be transacted as early and ac-

that of the Superior Courts of the State.
W. M. REESE.

Washington, Ga., May, 1880.
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LAW OF

EXECUTORS,

ADMINISTRATORS,

GUARDIANS AND ORDINARIES.

CHAPTER 1.
ORGANIZATION OF THE COURT OF ORDINARY.

Provisions of Constitution of 1877,
and declaring who shall execute

establishing Courts of Ordinary
the powers vested in Courts of
Ordinary and who not—Provisions of the Code as to qualification
of Ordinary—who may be and who may not be—Decisions of Supreme Court of Georgia on the right to hold the office of Ordinary—
Ordinary de jure and de facto; Ordinary how elected—Vacancies in
office of Ordinary, how filled—Ordinaries, how commissioned—how
election of Ordinary contested—Oath and bond of Ordinary—Bond,
how approved—Security to Ordinary’s bond—Condition, amount of
and damage from breach of Ordinary’s bond—Sureties on Ordinary’s
bond released—What done when Ordinary’s bond becomes insufficient—How Ordinary’s office may become vacant—Provisions of the
Code against the practice of Law by an Ordinary—When Ordinary
may be Executor, Administrator or Guardian—Ordinary may appoint a Clerk—Where Ordinary’s office must be kept—Business in
Ordinary’s office and term of his court—What business done at
regular terms of Court of Ordinary—Adjourned term of Court of
Ordinary—Who may open the Court of Ordinary and attend its session—Mode of proceeding when Ordinary disqualified —Mandamus
against Ordinary.
The Constitution of

dares that the

1877, Article 6th, Section 1st, de-

judicial powers of this State shall be vested
Supreme Court, Superior Courts, Courts of Ordinary,
Justices of the Peace, commissioned Notaries Public, and
such other courts as have been or may be established by
law. Section 6, of same, Article 6, declares that the powers of a Court of Ordinary and of Probate shall be vested

in

o

A

a
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Ordinary for each county, from whose decision there
be an appeal (or by consent of parties without a decision) to the Superior Court, under regulations prescribed
by law ; that Courts of Ordinary shall have such powers in
relation to roads, bridges, ferries, public buildings, paupers,
county officers, county funds, county taxes, and other county
matters as may be conferred by law; that the Ordinary
shall hold his office for the term of four years, and until
his successor is elected and qualified. In Article 2d of Constitution of 1877 it is declared that the following persons
shall not hold any office (thereby including the office of
Ordinary): Those who have been properly convicted of
treason against the State; of embezzlement of public funds;
malfeasance in office ; bribery or larceny ; or any crime involving moral turpitude, punishable by imprisonment under
the laws of the State in the Penitentiary, unless such person shall have been pardoned; idiots
or insane persons,
holders of public money contrary to law, until the same is
accounted for and paid into the Treasury; persons being
residents of this State convicted of fighting a duel in this
State, or of sending or accepting a challenge, or of aiding
or
abetting such duel, unless he shall have been pardoned.
The Code of Georgia, in Sections 129, 131, 336, on the
subject of qualification for office, provides that one who is
not a citizen of the State, or is under 21 years of age, or
holds money of the State or any county thereof, and fails
to pay over the same, or holds an office of profit or trust
under the Government of the United States (other than
that of Postmaster) or either of the several States, or of any
foreign State, or is of an unsound mind, or from advanced age or bodily infirmity, is unfit to do the work of
the office; or has not been an inhabitant of this State or
the county for which he is elected for the period required
by the Constitution and laws of this State, or has not been a
bona-fide citizen of the county in which he shall be
elected at least twelve months prior to his election, or after
his election fails to comply with all the requisitions of the
in

an

may
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law in order to obtain his
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commission,

ORDINARY.

or

who while
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execu-

tor, administrator, guardian or trustee, having been elected
to the office of Ordinary, fails to account as such executor,
administrator, guardian, etc., shall not be eligible to the

office of

Ordinary.
an Ordinary practices law in his own name, or
otherwise in a case in his own court, or in another of which
case as Ordinary he had jurisdiction and is convicted as
prescribed under Act 1851-2, (see Acts 1851-2, page 97)
he also is ineligible to the office of Ordinary.
Any person (not a female and not a minor) not affected
by the above disqualifications, and rendered thereby incapable of holding the office, can be elected to and hold the
office of Ordinary : Code, §§1654-1656, 1657; Constitution
Where

of 1877.
The Supreme Court of Georgia, in 39 Ga., p. 232, commenting on Section 1654 of the Code (which declares it is
the right of every citizen to hold office), and the Constitution of 1868, so far as it relates to the qualifications for
holding office, held: “ unless there is some constitutional
disqualification, or statutory disqualification enacted in pursuance of said Constitution, any citizen, otherwise
qualified,
can hold the office of
Ordinary.”
In this connection, we should not omit to say, that while
a person
may not be dejure, the Ordinary of a county, that
is not eligible under the Constitution and laws, not lawfully
entitled to hold the office of Ordinary, yet if he is defacto
Ordinary (that is, apparently a lawful officer with a commission) exercising the duties of the office, his acts will be
valid. On this point, see Code, Sec. 129 ; 5 Ga., 239 ; 7
Ga., 473 ; 9 Ga., 314; 11 Ga., 423 ; 14 Ga., 185 ; 20 Ga.,
746 ; 36c G®,,
S.O0vJ 44 Ga., 454.
Ordinaries are elected by the voters of their respective
counties, entitled to vote under the Constitution and laws
of this State for other county officers, members of the
General Assembly, Governor, etc. Elections for Ordinary

<

»>
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to be held on

are

on

the first day of
These elections

the first Wednesday in

January

every

four

January, 1881, and

years

thereafter.

to be held and

managed as elections
for members of the General Assembly and county officers,
and the returns of elections are regulated as the returns of
elections for county officers.
Elections for vacancies in the office of Ordinary are to
be filled by elections conducted as the regular elections, except in this particular: that when such vacancies occur in
the office of Ordinary, it is the duty of the Clerk of the Superior Court, on the fact being made known to him, to order an
election, to be held as other elections for county officers,
within twenty days from date of such order, and of which
order notice must be given by publication in the gazette in
which the Ordinary of such county publishes his citations.
Until said election is held, the Clerk of the Superior Court
shall perform all duties which the Ordinary could perform
as

are

Cleric.
The returns of elections to fill vacancies must be made

as

the returns of other elections for

Ordinary. And the perin the office of Ordinary is only
commissioned for the unexpired term. See sections of the
Code, 319-324,1297, 1318, 1319.
Persons elected to fill the office of Ordinary receive their
commission from the Governor of the State, while the returns of election are made to the Secretary of State : Section 6, Article 2 of the Constitution of 1877. The Governor
commissions the person having, according to his judgment,
the largest number of legal votes : Section 1329 of Code.
While the Governor determines (Code, 1329) to whom he
will give the commission, the courts may still, upon a quo
warranto, decide finally who is entitled to the office:
7 Ga., 473; 8 Ga., 360.
Section 320 of the Code prescribes the oath to be administered to the Ordinary upon
entering into his office, and Section 321 of the Code pre-

son

elected to fill

a

vacancy

scribes the amount and conditions of the bond.

Section
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148 of the Code

requires the bond of the Ordinary to be made
payable to the Governor of the State and his successors in
office. Under the Act of 1871, p. 53 of Acts of 1871-2,
the Judges of the Superior Courts in their respective circuits are required to approve the bond of the Ordinary (its
conditions being to discharge the duties of Clerk of the
Ordinary) and to have it returned to the Governor to be
filed in his office: 56 Ga., 292..
Section 150 of the Code prescribes the manner in which
the Judge shall approve, viz.: By endorsing his approval on
the bond, and date it, and the result, when not so approved. Section 157 of the Code says : “ To this bond
there shall be at least two good and solvent sureties, worth
the amount of the bond over the homestead, and not more
than ten, all of whom must
two of them of the county

be residents of the State, and
and freeholders thereof.” By
the same section, if the approving officer does not, of his
own knowledge, know that a surety is such as this section
requires, he must not take him until he justifies, which
justification must be entered on the bond.- Section 152 of
the Code, and Acts of 1876, p. 12, forbid an attorney at law,
or any county-officer, from being surety to this bond.
Sections 155 and 158 of the Code specify by whom, when and
what notice, must be given when the Ordinary fails to give
his bond according to law.
Section 156 declares it to be
elected to the office of

a

misdemeanor in any one

Ordinary to perform any official act
before qualifying and giving this bond.
Section 165 of the Code prescribes the amount to be recovered of principal and sureties on this bond, and Section
166 declares the liability of the Ordinary as Clerk, individually, when acting without a bond or a valid bond. Section 167
of the Code declares that if the Ordinary, as Clerk, gives a
bond not in the penalty, nor conditioned, nor approved, and
filed as the law requires, it shall still stand as a bond and be
binding : 56 Ga., 292. Section 168 of the Code determines
the measure of damages on the bond of the Ordinary as

26
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points out the mode in
Ordinary’s bond may be relieved, and
Section 171 of the Code provides for the removal of the
Ordinary when required under Section 170 to give new
security, and failing to do so. Section 322 of the Code
provides when the bond of the Ordinary as Clerk has become insufficient, or his sureties insolvent, that if these facts
are made known to the Judge of the Superior Court, he
shall require other surety, and on failure of the Ordinary to
comply with the order of the Judge, a vacancy shall be
declared in the office as if he had failed to give security in
the first instance. The Judge here referred to is the Judge
of the circuit in which the Ordinary resides, and the proper
person to declare the vacancy is this J udge.
The office of Ordinary becomes vacant (see Code 135) by the
death of the incumbent; by his resignation when accepted,
(which must be made to and accepted by the Governor
under Section 137 of the Code); by a decision of a competent tribunal declaring the office vacant; by a conviction
under Sections 3710 and 4508 of the Code; by voluntary
act or misfortune whereby the Ordinary is placed in either
of the conditions specified of ineligibility to office, which
shall operate from the time the fact is ascertained and dedared by the proper tribunal; and, by the incumbent ceasing to be a resident of the county for which he was electedIn all of these cases, except that of death, resignation and
removal from the county, the office is vacated only when
the fact is judicially ascertained : Code, Section 135.
The office will also be vacated by the failure to apply for
and obtain the commission, or to give the bond according tolaw : Code, Sections 135 and 154.
In addition to the above grounds for removal from office
of the Ordinary, and declaring the same vacant, is the ground
of malpractice in office, which is determined by the Senate
sitting as an impeachment court: Constitution of 1877.
Sentence for a crime which subjects the offender to confinement and labor in the penitentiary vacates the office
Clerk.

Section 170 of the Code

which sureties to

an

ORGANIZATION OF

of

Ordinary:

THE COURT
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C. N. D., 842, 843; Code, Section 135.

Besides the bond above stated
son

OF ORDINARY.

to

be taken from the per-

elected to fill the office of

Ordinary, to secure a faithful
Ordinary, there are other provisions of

discharge of duty as
restrictive character—to which
tended to

we

will

now

advert—in-

fidelity and impartiality in the discharge of
duty by the Ordinary.
Section 339 of the Code provides: that “ no Ordinary
shall engage, directly or indirectly, in the practice of the
law, in his own name or in the name of another, as a partner
open or silent, or otherwise, in any cause or proceeding in
his own court, or in another court of which cause his own
court has jurisdiction.
Upon this provision the Supreme
Court, in .2,6 Ga., 127, has decided, “ That an Ordinary could
not act as counsel and charge for giving an opinion upon
secure

matters which

not

are

connected with his court—that he should

lawyer,give an opinion professionally upon matters
might and likely would be presented for his judicial

as a

which

determination—that Ordinaries should forbear to be mixed
up as lawyers with anything appertaining to testators or
intestate estates which belong to their office—that Ordinaries

should be the

gratuitous counsellors of all trustees having
The facts upon which
this decision was founded were these: One Massey, a
lawyer and Ordinary also, had, in conjunction with two
eminent legal gentleman, decided upon a certain clause of
the will of a testator; that property willed therein reverted
and was subject to distribution amongst all the testator’s
business connected with their court.”

heirs.
Section 327 of Code

provides that during his term of
Ordinary cannot be such an executor, administrator, or guardian, or trustee as is required to account in his
court, but that he may be such executor, administrator,
guardian or trustee in cases when the jurisdiction belongs
to another court, or when by statute he may be allowed to
office the

account in such other court.

Ordinaries, under Section 341 of the Code,

are,

by virtue

28
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of their

■

office, Clerks of their own Courts, but may, at their

appoint one or more Clerks, for whose conresponsible, who hold their office at, the pleasure of the Ordinary.
When such clerks are appointed, they
must give to the Ordinary bond and security in the sum of
own

expense,

duct

they

are

Code, Section 343.
Ordinary must keep his office at the county site, or
such other place as may be provided by law, and in the
manner prescribed for Clerks of the Superior Courts, and
must hold his Courts at the place prescribed for the Superior Court, or in his office :
Code, Sections 4112, 330.
The office of the Ordinary shall be kept open for the transaction of business at all times except Sundays and holidays;
but no will shall be admitted to record, or letters testamenary, of administration or guardianship, or letters dismissory
granted, nor any order for sale of real estate, except at a
regular term of his Court: Code, Section 4112.
The several Courts of Ordinary shall be held in each
county in this State by the Ordinary thereof, on the first
Monday in each month : Code, Section 4111. If, from any
circumstance, the Ordinary should fail to hold his Court at
the regular term, or at any adjourned term, or the business
of the Court requires it, said Ordinary, or his Clerk, may
adjourn said Court to such time as he may think proper,
provided such adjournment shall be entered on the minutes
of the Court: Code, Section 4113.
The Ordinary, in absence of an officer to open his Court,
may appoint some fit and proper person so to do :
Code,
Section 4122.
The officer whose especial duty it is made
to attend and open the Ordinary’s Court is the Sheriff, or
his deputy : Code, Section 361.
When the Ordinary is disqualified by iuterest, relationship, or on account of sufficient legal grounds, to take jurisdiction of, and determine matters pertaining to, his office,
proceedings may be instituted before him, as if he was qua!ified; then they are carried, as if parties consented, by
appeal to the Superior Court, and the Ordinary shall, in the
one

thousand dollars:

The

JURISDICTION
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meantime, issue temporary letters, or other legal means, if
necessary, to preserve the estate:
Code, Section 326.
Should the

Ordinary failor refuse to take jurisdiction in
by law he should, either for the purpose described in Section 326 of the Code, or for adjudication in his
own Court, a party
desiring relief can apply for a receiver:
Section 274 of Code ; or for a mandamus : Code, Section
3198, according to the facts of the case.

cases

where

CHAPTER II.
JURISDICTION

OF

THE

ORDINARY.

Jurisdiction of the Court of

Ordinary—General jurisdiction; Decisions
Supreme Court on jurisdiction—Appeals from Court of Ordinary—
Sectiohs of Code on Appeals—When appealed cases sent back from
Superior Court to Court of Ordinary for Anal disposition— Acts
pending an Appeal—Practice in cases appealed from Court of Ordinary—Jurisdiction as to locality—Where administration must be
granted—How changed—Where wills are to be proved—Where
guardianship is to be granted, and how ^removed—Jurisdiction of
testamentary guardians—Decisions of Supreme Court on facts necessary to jurisdiction of Ordinary—When Ordinary of one county
may grant letters of guardianship or administration in another
county than his own.
of

The

Code of

Georgia, Section 331 thus describes the
subject of jurisdiction of the Courts of Ordinary:
“1st. Probate of wills.
2d. Granting letters testamentary of administration, and the repeal or revocation of either. 3d. All controversies
relating to the right of executorship or administration. 4th. Sales and
dispositions of the real property belonging to, and the distribution of
deceased persons’ estates. 5th. Appointments and removals of guardians of minors and persons of unsound mind.
6th. Controversies as
to the right of guardianship.
7th. Auditing and passing returns of
executors, administrators and guardians. 8th. Discharge of former,
and requiring of new security from administrators and guardians.
Sth. Issuing commissions of lunacy according to law.
10th. All such
matters as may be conferred upon him by the Constitution and laws.
11th. All such other matters and things as appertain or relate to estates
of deceased persons, and to idiots, lunatics and insane persons.
12th.
Binding out orphans and apprentices, and controversies between master and apprentice. ’’

30
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By sections 382 and 4128 of the Code, the Ordinary may
issue rules and attachments for contempt offered the Court
or its process, or orders by any executor, administrator,

guardian, or other person, and may punish the same by
as high as fifty dollars, or imprisonment not exceeding five days, or both.
By section 331 of Code, Courts of Ordinary are declared,
as to all the matters above set forth except that named in
12th clause, to have original, exclusive and general jurisdiction. Upon the sub ject of general jurisdiction the Supreme
Court has made some important decisions, to which we will
or

a

fine

now

refer:

In 13

Ga., p. 2, the Court says :
jurisdiction is shown, everything will be intended in favor of
the judgments and proceedings of such courts (referring to the Courts
of Ordinary), and they will be taken to have acted right unless the
contrary appears.’’
Jurisdiction being established, all presumptions will be
"If

made in favor of

what does not appear.

Presumptions,

however, may be overcome by proof:
21 Ga., 161;
24 Ga., 245.
And recitals in the proceedings.of the Courts
of Ordinary as to facts necessary to give jurisdiction and
validity to their acts, stand upon the same footing as recitals
in orders of other Courts of general jurisdiction :
S&Ga,,

if 79Ga., p. 963, in an opinion delivered by Judge Stephens, this subject of jurisdiction is fully discussed as folm. /

7

In the 30

lows:
"The

validity of the outstanding title which was set up by this deejectment, depends upon the validity of the order to sell,
and the validity of the order to sell depends upon the power of the
Ordinary to pass it without a legal reason appearing for its passage.
Undoubtedly, the Court ought not to have passed it without a legal
reason; but the question is, had it the legal power to do it?
Whether
the Court of Ordinary be called a Court of general or a Court of limited jurisdiction, is very immaterial; for in granting this order, it had
the two requisites which give legal power to any Court, and without
which the action of no Court has validity. It had jurisdiction over the
subject mutter, and it had a ease legally brought before it, calling for the exercise of that jurisdiction. No Court has power to act without both
fendant in

JURISDICTION
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these, and any Court has power to act with them. The Superior Court
has jurisdiction over the general subject of crimes, and over the general subject of titles to land, but it has no power to order a man to be
hung, nor to order one man to be turned out of possession of land and
another put in, without first having a case brought before it in the
manner prescribed by law.
Without this its judgment is a nullity,
and everybody may treat it as such.
But with jurisdiction over the
subject matter, and with a case legally inaugurated, invoking the exercise of that

jurisdiction, any judgment which it may render within the
of the case is valid, whether rendered properly or improperly.
Every court must follow the law in getting possession of a case over
whose subject matter it has jurisdiction; but after that, whether it proceeds according to law or against law, its judgment will be valid until
reversed, if it is within the scope of the case—that is to say, if it be
such a judgment as could be properly rendered in any case of that
class. Now, the Court of Ordinary has jurisdiction over the subject
of orders to sell the land of testate and intestate estates; indeed, the
Statute says over “ all such matters and things as appertain or relate
to estates of deceased persons, whether testate or intestate.” The legal
mode of bringing a case under that head before it is by application of
the administrator for leave to sell.
There was such an application in
this case.
After that the case was in possession of the Court, and its
order granting the leave being appropriate to that class of cases, is
valid, whether it was passed on good reason, or without reason, or
against reason, and the sale under it passed the title of the testator.”
In 47 Ga., 195, the Supreme Court again discussed the

scope

subject of jurisdiction, from which
ing opinion:

we

extract the follow-

“Courts of Ordinary are Courts of original, general and exclusive
jurisdiction of the sale and disposition of the real property belonging
to, and the distribution of, deceased person’s estates.
The order of the Court of Ordinary granting leave to an administrator to sell the lands belonging to the estate he represents is his
authority for so doing. The authority being shown, the law presumes
the Court of Ordinary required all the law requires to have been done,
before granting the order to sell, and we will not go behind that judgment.
4 Ga., 154. The order to sell being a judgment of a Court of
competent jurisdiction imports, legally, a necessity for the sale, and
such judgment cannot be attacked and set aside collaterally. It is not
only leave to sell, but it is a judgment of the Court, that such sale
will be for the benefit of the heirs and creditors of the estate.

favor of this

judgment

we are

to presume the Court did its duty.

In

7

Ga., 562.”

While the Court of

Ordinary is

a

Court of original,

gen-
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jurisdiction, its jurisdiction is not final,
order to appoint a temporary administrator.
There may be an appeal to the Superior Court from decisions made by the Ordinary, under
Section 3611 of Code, as follows:

oral and exclusive

except in one case—granting an

“

An

appeal lies to the Superior Court from any decision made by
Ordinary except an order appointing a temporary admin-

the Court of

Provided, whenever an appeal shall be taken from a decision
Ordinary under Section 2511 of Code, covering cases of defaulting administrators, such an appeal shall not operate as a supersedeas,
unless the executor or administrator shall first give a good and suffi•cient bond payable to the Ordinary and his successors in office, in such
sum as the Ordinary may require, not exceeding the amount of the
estate in his hands, conditioned to pay all costs and damages that may
accrue pending the appeal.”
istrator.
of the

It is also

provided by Section 3624 of the Code that in
Ordinary the party desiring to appeal
shall pay all costs that may have accrued, and give bond
and security to the Ordinary for such further costs as may
accrue by reason of such appeal.
Under Act of 24th September, 1879, Section 3623 of the Code is amended so as to
allow appeals in forma pauperis from any proceeding in
the Court of Ordinary. Or the party appealing may give
security by depositing sufficient money : 22 Ga., 621. Secall

cases

in the Court of

tion 3624 does not conflict with Sections 3611 and
as

it refers to different
The

3623,

cases.

Supreme Court, in 45 Ga., 478, held, that this Secapplied to the decisions of the Ordinary upon
citations against administrators to settle the estate, when a
judgment was entered against the administrator for a certain
sum of
money. In such cases the only security given on
the appeal is for costs accrued and which might accrue.
Upon the matter of appealing from the decisions of the
Ordinary to the Superior Court, the Supreme Court, in 15
Ga., 335, and 16 Ga., 13, held that the term “any decision,”
covers a refusal to
grant letters of administration. In 60 Ga.,
325, this Section 3624 was held to apply to ex parte pro•ceedings in the Court of Ordinary, such as applications to
tion 3624
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In 13 Ga., 172, it was decided that cases
be appealed from the Ordinary by consent, not requiring him to make a decision. See, also, Constitution of
1877, Article 6th, Section 6th. Of course no appeal can be
entered except by a party, but all persons moving and all
persons in ade parties, by citation or otherwise, or voluntarily,
can appeal
1: 15 Ga., 334., /7
4 /6.
The matter so decided by the Ordinary and appealed tothe Superior Court, after action in that Court, is usually
returned to the Ordinary for final action. In 15 Ga., 335,
the Supreme Court declared “ that the Superior Court cannot grant letters testamentary or of administration, but can
carry its judgment into effect. It gives effect to its judgment by an order or mandate to the Ordinary, which, beingduly certified and made known to him by the Clerk of the
Superior Court, he must execute.” Mandamus will lie tothe Ordinary refusing to execute this order : 17 Ga., 263.
An appeal being taken by an executor, administrator or
guardian, and dismissed before action in the Superior Court,
leaves the decision of the Ordinary in force, and if intermediate acts have been done inconsistent with or alteringthe effect of that judgment, they are void, and even purchasers will lose what they may have bought pending the
appeal: See 23 Ga., 4,9A 3 9 9
"When an appeal has been entered, the Ordinary must
transmit the same and all the proceedings so appealed
(pleadings and orders necessary to a decision of the case) to
the Superior Court at least ten days before the next Superior
Court, to be then heard as other appeals : Code, §3625.
Upon the subject of appeals from the Ordinary, in addition
to cases above cited see, as important in practice, the following cases: 8 Ga., 256; 18 Ga., 471, and 14 Ga., 367,
which maintain that the practice under the civil or canon
law prevails in appeals from the Court of Ordinary to the
Superior Court.
The Constitution of 1877, as we have seen, provides for an
Ordinary in each county, but does not determine of what
may
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he shall have jurisdiction. These
regulated by Statute as follows: Section 333 of
the Code, provides that the Ordinary can grant administration upon no person’s estate who was not a resident of the
county where the application is made at the time of his
death, or, being a non-resident of the State, has property in
said county, or a bona fide cause of action against some
person therein. When such non-resident deceased person
has such cause of action or property in more than one
county, letters of administration may be granted in either
county, and the Ordinary first granting them acquires exclusive jurisdiction :
Code, Section 334.
Section 2502 of the Code provides that every application
for letters of administration must be made to the Ordinary
of the county of the residence of the deceased, if a resident
of the State, and if not a resident, then in the county where
the estate, or some portion thereof, is.
Section 2611 of the
Code provides, whenever, from any change of residence, or
other cause, an administrator may desire to remove the
jurisdiction of his trust from the Court of Ordinary of the
county of the residence of the intestate to that of his own
residence, the same may be done by complying with the
requisitions of said Section, 2611.
matters in each county
matters

are

The

words, “ or other cause,” in this section refer to
a
person residing in one county has been appointed such administrator in another, and desires to remove
cases

where

his administration.
Section 34 of the Code

provides, when an administrator’s
changed from the county where he made his
returns to a new county, by the organization of a new
county, he may make his returns to the Ordinary of the new
county, and shall file with him a certified copy of all his
acts from the Ordinary of the old county.
As to the jurisdiction of estates of testators, the 2421st section of the Code confines such jurisdiction to the county of
residence is

the residence of the testator.

Under Section 2422 of the

Code, when

a

testator dies out
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of the county of his residence, and the witnesses to his will
reside in the county where he died, the Ordinary of the latter

county may receive probate of the will in common form,
and transmit it certified under the seal of his office, with the
original will, to the Ordinary of the county of the testator’s
residence, where the Ordinary of such county may grant
probate and admit it to record in common form, and grant
letters testamentary, or of administration, if no caveat is
filed to such probate. If such caveat is filed, then the action
of the Court where the testator died avails

nothing, and
in other cases.
Sections 2611, 34, 2448 of the Code, already cited, provide for removal of the jurisdiction over testate estates as
proof must be submitted

over

as

intestate estates.

As to

jurisdiction over guardians and the estates of wards,
Code, in sections 1806 and 1807, provides that the Ordinary of the county of the domicil of a minor having no
the

guardian shall have the power of appointing a guardian of
the person and property, or either, of such minor, and if a
minor is non-resident having property in this State, the
Ordinary of the county where the property is may appoint
a
guardian to control such property.
Under Sections 34 and 1820 of the Code, the jurisdiction
may be changed to another county, the latter section declaring:
“When

guardian’s residence is in another county, or by removal
changed to a different county from that of his appointment, he may have the privilege of removing the trust to the jurisdiction of hisown county,hy first giving bond and security to the Ordinary,
of his county, as if first appointed by him, and filing a certificate of such
fact with the Ordinary hy whom he was first appointed. He shall also
obtain from such Ordinary an exemplification of all the records concerning his guardianship, and of the order passed transferring the same to
the county of his residence, which exemplification shall he filed with
and recorded by the Ordinary of said county, who shall then have the
same jurisdiction over such guardian as if first appointed hy him.
The sureties upon such guardian’s first bond shall be liable only for
past misconduct; the sureties upon the new bond shall be liable for
both past and future misconduct.”
or

a

otherwise is
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apparent conflict between Sections 34 and 1820 of
as to the terms of removal, may be reconciled by
holding that the words “ or otherwise ” do not refer to cases
The

the Code

where the residence is

changed by the creation of

county.

a new

•

express provision for determining the place
of jurisdiction when a testamentary guardian is appointed.
It would seem from the fact, that the Court of Ordinary,
where the will is offered for probate, finally determines its
validity and therefore the validity of the clause creating the
guardianship, which latter is the residence of the testator, that
the Ordinary of this county has jurisdiction of the testameutary guardian. There is no express statutory provisions fixing
what particular Court of Ordinary shall have jurisdiction over
idiots, lunatics, insane persons, and deaf and dumb persons,
habitual drunkards, and persons imbecile from age, or other
causes, yet it must be from the provisions by statute on the
whole subject, in the Court of Ordinary of the county
Where these persons reside.
As the question of domicil or residence of testators, inThere is

no

testates and minors is often raised before the Court of

nary, we will briefly explain this subject.
The Code in Sections 1690-l-2-3-4r-5-6

Ordi-

provides

as

follows in relation to domicil:
“

Sec. 1690. The domicil of every person

of full age, and laboring
disability, is the place where the family of such person shall
permanently reside if in this State. If he has no family, or if they
under

no

do not reside in this

State, then the place where such person shall generally lodge shall be considered his domicil.-’
Sec. 1691. If a person shall reside indifferently at two or more
places in this State, such person shall have the privilege of electing
which shall be his domicil, and if such an election be made notorious,
the place of his choice shall be his domicil.
If no such election be
made, or if made is not generally known among those with whom ho
transacts business in this State, third persons may treat either one of
such places as his domicil, and it shall be so held; and in all such
cases, a person who habitually resides a portion of the year in one
county and another portion in another county, shall be deemed a resident of both so far as to subject him to suits in either for contracts
made or torts committed in such county.
Transient persons, whose
“
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business

or pleasure causes a frequent change of residence, and having
family permanently residing at one place in this State, shall beheld
and deemed as to third persons to he domiciled at such place as they
at the time temporarily occupy.”

no

“

Sec. 1692. The domicil of

a

married

woman

shall be that of her

husband, except in two cases: 1st, of voluntary separation and living
apart; 2nd, of a pending application for divorce, in which case her
domicil shall be determined

if she

feme sole."
minor shall be that of his father,
if alive, unless such father has voluntarily relinquished his parental
authority to some other person. In such event, the domicil of the
minor shall be that of his master, if an apprentice, or his employer;
if neither master nor employer, then the place of his own choice; if the
“

as

was a

Sec. 1693. The domicil of every

father be dead, then the domicil of the minor shall be that of his
guardian, if he has one in this State; if no guardian, then of his
mother, if alive; if no mother, then of his employer; if no employer,
then of his

own

choice.

The domicil of

a

bastard shall be that of his

mother. ”
“

Sec. 1694.

Persons of full age who,

under the power

of

a

for
guardian, shall have the

placed
domicil with the

any cause, are
same

guardian.”
“Sec. 1695. The domicil of

a person sui juris may be
changed by
change of residence with the avowed intention of remaining.
A declaration of an intention to change the domicil is ineffectual for
that purpose until some act done in execution of that intention.’’
Sec. 1696. A person whose domicil is, for any reason, dependent,
on that of another, can by no act or volition of his affect a
change of
his own domicil; nor can a guardian change the domicil of his ward
by a change of his own, or otherwise, so as to interfere with the.rules
of succession or inheritance, or otherwise affect the rights or interests,
of third persons.”

actual

an

“

When the Code does not

apply, then the domicil or resigeneral rules of law ::
See Story on Conflict of Laws, pp. 42, etc.
In 2 Ga., 171, it was held that—

dence must be determined from the

“The

mere

fact that

a man

boarded and did. business in another

county did not change his residence from the county where his family

permanently resided. ”
In 20 Ga., 746, it was held.
“That a teacher (being a single man) was held generally to lodge in,
a county where he boarded and lodged four nights in the week.”
In 25 Ga., 151, it was held—
‘That
a

2

with a family, running away from home on account of
charge, had not changed his residence.”

a man

criminal
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Legislature has the power to provide, that the Ordiof one county may grant letters of guardianship, or
administration, etc., on the estates of deceased persons who
have died resident in other counties.
20 Ga., 27<f.~
When this is attempted to be done, the act must be in
conformity with 4th Sec. of Art. 1 of the Constitution of
1877. In 22 Ga., 358, it was held, that letters of administration, granted on the estate of a man living in another
State, and leaving no property in this State, were void,
because the Court had no jurisdiction. See, on this point,
35 Ga., 63, and 25 Ga., 613.
In 52 Ga., 649, it was
held, when a non-resident died, owing a debt held by
a
person resident in this State, that the Court of Ordinary
of the county of such person so holding may grant administration upon such non-resident’s estate.
While it is true (except by special law) that the Ordinary has no right to appoint a guardian of a minor,
residing out of the county in which he is Ordinary, a person
illegally appointed such guardian of a minor not resident of
the proper county, having acted as such, and received propertyas such, is estopped from showing that the Court had
no jurisdiction.
25 Ga., 696.
In 48 Ga., 491, it was held that the
Ordinary of Greene
county, as he did not have the record of Hitchcock’s guardianship (Hitchcock, the guardian, had not been appointed by
him, and was never in any way subject to his jurisdiction),
had no power to call him to account or control him.
nary

CHAPTER III.
SESSIONS OF COUET OF

Terms of the Court of

OEDINAEY, APJOUENMENTS, ETC.

Ordinary, how often and when held—Ordinary’s office, where to be kept, and when to he kept open—What business can only be transacted at
regular Terms of the Court of
Ordinary—Adjournment of the Court of Ordinary—What officer
must attend the Court of
Ordinary—Ordinary may appoint an
officer to open and adjourn the Court of
Ordinary.
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Under Section 4111 of the

Code, the several Courts of
Ordinary shall be held in each county of this State by the
Ordinary thereof on the first Monday in each month.
Under Section 4112 of the Code, the Ordinary shall keep
his office at the county site , or such other place as he may
be authorized by law, which office shall be open for the
transaction of all business, at all times, except Sundays and
holidays ; but no will shall be admitted to record, or letters
testamentary,or letters of administration, or letters of guardianship, or letters dismissory, nor shall any order for the sale
of real estate, be granted except at a regular term of said
Court.
Section 4113 of the Code

prescribes—

“If from any

circumstance the Ordinary shall fail to hold said Court
at.the regular term, or at any adjourned term, or the business of the
Court requires it, said Ordinary, or his deputy Clerk, may adjourn
said Court to such times as he may think proper: Provided, such adjournment shall be entered on the minutes of the Court.”
Under Section 361 of the
of the county must,
Court of Ordinary,

Code, paragraph 2, the Sheriff
by his Deputy, or in person, attend the
and not leave while the Court is in

session.

Section 4122 of the Code

provides that the Ordinary
and adjourn

may appoint some fit and proper person to open
his Court in the absence of an officer to do so.

CHAPTER IY.
OF

PRACTICE

AND PLEADINGS

IN

COURT

OF

ORDINARY.

Pleadings and practice in Courts of Ordinary, Sections 4114 and 4115 of
the Code—Petition and notice thereof—Notice

or

service in extraordi-

nary cases—Act of 1859 in relation to probate of wills and letters
of administration—Section 3407 of the Code as to notice of probate
of wills in solemn form—Mode of
when the

and 4115,

same as

practice in Court of Ordinary,

in Ecclesiastical Courts—Decisions

on

Sections 4114

guardian, ad litem—Effect of appointment and of failure
to appoint—Sections 1831 and 3438 of the Code, Act of 1876, as to
service on minors so as to make them parties, caveat, and objections
under §4116 of the Code—Recording proceedings in Court of Ordi-
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nary—Sections 325, 4117, 4118 of the Code, contents of docket and
continuance of cases—Sections 4119,

4120 and 2529 of the Code,

en-

forcement of orders and
4121 of
Article

judgments of Court of Ordinary—Section
the Code, right of parties to be heard, Constitution of 1877,
I, Section 1, paragraph 4.

Sections 4114 and 4115 of the Code
in relation to

provide as follows
applications, notice and proceedings:

“

Sec. 4114. Every application made to the Ordinary for the granting of any order shall be by petition in writing, stating the grounds of
such application and the order sought.
If notice of such application,
other than by published citation, is necessary under the law, or in the

judgment of the Ordinary, he shall cause a copy of such application,
together with a notice of the time of hearing, to be served by the Sheriff, or some lawful officer, upon the party or parties to be notified, at
least ten days before the hearing, and an entry of such service made on
the original.
In extraordinary cases, where it is necessary to act before such notice can be given, the Ordinary shall so direct the proceedings as to make no final order until such notice has been given. ’’
Sec. 4115. The order of the Ordinary shall always recite the names
of the persons so notified and the compliance with the provisions required.”
“

The Act of

1859, in relation to probate of wills, granting letters testamentary, and letters of administration (not
repealed by any provision of the Code), provides as follows
“

:

An act to alter and amend the several Acts relative to the Prohate

of

Wills, granting Letters Testamentary and of Administration, and for
other purposes therein specified.
Section I. The General Assembly of the State of Georgia do enact,
That all applications for the probate of written wills, in solemn form
shall be made in writing to the Ordinary of the county where such
probate is, or may be, by law, authorized to be taken. The applicant.
shall state the
at

names

and residences of the

legatees, devisees, and heirs

law, and who, if any, are minors, so far as may be known to the

applicants; and if they are unknown, either the persons or residences
of such legatees, devisees, or heirs at law, the facts relative thereto
shall be fully and fairly stated in said application.
Sec. VI. All applications for administration shall be in writing,
“

and shall show where the decedent resided at the time of his death, if
t
known to the applicant, the probable value of his estate, and of what
’

it

mainly consists, and also that the applicant is a citizen of the United
States, residing in the State of Georgia, of lawful age, and whether
he applies as next of kin, creditor, or friend.
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Sec. VII. It shall be the duty of the several Ordinaries to make a
complete record of all the proceedings, in every case, where letters
testamentary, or of administration, shall he granted under this Act,
commencing with the petition or application.”

Section 2427 of the Code, as to notice of

a

motion for

probate in solemn form, designates the mode of serving
such notice, the time of service, and the recording of the
same, and is as follows :
"

Notice of

a

motion for

probate in solemn form must be personal,

if the party resides in the State, and at least ten days before the term
of the Court, when the probate is to be made; if the residence be without the State, or unknown, then the Court shall pass such order as to

publication

as will tend most effectually to give notice.
The records
of the Courts shall show the persons notified and the character of the
notice

given.”

From these

provisions (Section 4114, Act of 1859, and
requires that
every application to the Ordinary for an order shall be by
petition in writing, stating the grounds of the same and the
order sought; and that the Act of 1859 requires, as to proof
of wills in solemn form, that the application must be in writing, and must state names and residence of legatees, devisees, and heirs at law; who are minors—if these facts are
known; if any of them are unknown, as to person or
residence, all the facts relative thereto shall be fully and
fairly stated.. Further, this Act requires that applications
for letters of administration shall be in writing; shall show
where deceased resided at the time of his death, if known to
applicant; probable value of his estate; of what it consists ;'
and that applicant is of lawful age, a citizen of the United
States, residing in the State of Georgia; and that he applies
as creditor, next of kin, or otherwise.
Section 2427 of
Code requires, as to notices of a motion for probate in
solemn form, that they must be “personally served, if the
party to be served resides in the State; and, if the party is
out of the State, that the Court shall pass such orders as to
publication as will tend most effectually to give notice ; all
•of which must appear upon the records, clearly showing
Section 2427) it will be seen that Section 4114
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notified, and kind of notice. When no statutory
provision applies, the mode of procedure in the Ecclesiastical Court must be followed in the Court of Ordinary, and in
the Superior Court upon appeal from the Court of Ordinary: 18 Ga., 473 ; 14 Ga., 367 ; 17 Ga., 417.
Sections 4114 and 4115 of the Code have given rise to
much discussion, and several dissenting opinions in the
Supreme Court of Georgia. In 45 Ga., 459, the majority
of the Court (Warner and Montgomery) held, that an application for twelve months’ support by a widow, and a
judgment granting the application by the Court of Ordinary,,
was void, because Section 4114 of Code had not been complied with—that the record from the Court of Ordinary
showed no petition in writing by the widow, and no
notice to the representative of the estate, and the judgment
did not itself recite such application, or notice, as having
been filed or made. Montgomery, J., delivering the opinion
of the majority, says “ that the general legal presumption in
favor of the judgment was rebutted by the record offered in
evidence. It appears on the face of the record of the
judgment that the application for the twelve months’
support was not made according to law, and no notice given
as required by law, and the creditor was not therefore bound
by it.”
McCay, J., in the same case, held, that “ the judgment of a
court of general jurisdiction (which the Court of Ordinary
is) is not void because the proceedings fail to conform to
the rules of practice prescribed by law for transaction of
business. Such failures are irregularities, and must be
objected to in the court giving judgment, and on a proceeding for that purpose.”
In 47 Ga., 195, the majority of the Court (McCay and
Montgomery) held, that Sections 4114 and 4115 did not
apply to a judgment or order for a sale of land granted to an
administrator, when no petition appeared on the minutes,
and no recital of the same in the order. The minutes of the
Court of Ordinary showed no conformity with Sectionswho

was
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4114 and

4115, but simply an order to sell upon an
application, which notice had been published according to
law.

Montgomery, J., delivering the opinion of the Court, said:
behind the judgment to see if everything was done as the law requires, but will presume it was,
when attached collaterally, when the court granting the
judgment had jurisdiction. It is said this order is void because it does not recite a compliance with the provisions required by law; and to maintain this position, Section 4044
“

This Court will not go

of the Code is relied

on.

An examination of that and the

preceding Section will show two classes of applications to
the Ordinary are provided for—first, where the only notice
given to the parties interested is by published citation;
secondly, where the law requires personal service, or the
Ordinary, in his discretion, orders personal service. In this
latter class, “ a copy of the application, together with a notice
of the time of hearing, is to be served by the Sheriff, or some
lawful officer, upon the party or parties to be notified, at
least ten days before the hearing, and an entry of such service shall be made on the original.
Section 4044 then follows, and provides that ‘ the order of the Ordinary shall
always recite the names of the persons so notified, and a compliance with the provisions required. The names of what
persons so notified, and how notified ? Evidently, the names
of those who ham been personally served, and none others ;
for the best of all reasons, it is impossible to know the
names of
persons, especially creditors, who have been notified by published citation. The order must recite the names
and compliance with the provisions required. It must do
both or neither. An order complying with one-half of the
section, and that the latter half, would be as defective as one
not complying at all.
But I have shown it is impossible to
comply with the first clause of the section in cases of notification by published citation. Legislatures do not require
impossibilities. It follows that in that class of cases, when
he notice is by publication, it is not necessary that the
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Ordinary shall conform to Section 4044. When
are read together as a whole, the juxtapo-

the two sections

sition of the sentences sustains this view.”

when such an order to sell
granted, as appeared on the minutes of the Court of
Ordinary in the case of Davie vs. McDaniel, and no more
appeared on the minutes than there appeared, the order will
be sustained if collaterally attached: 47 Ga., 195.
In Dupont vs. Mayo ct al., 56 Ga., 304, the Supreme
Court of Georgia held, under Section 4114, that an order discharging a security on a guardian’s bond without a petition,
as required by that section, and a citation to the guardian,
served personally, to be void.
While Sections 4114 and 4115 are broad enough and clear
enough as to the mode of getting matters before the Court
of Ordinary, vis : by application in writing, stating the
grounds of the application and the order sought, and names
of persons notified, and compliance with the Code, there is
From this decision it appears,

was

no

enumeration of the

cases

in which service otherwise than

by published citation is necessary under the law, or when
the judgment of the Ordinary should be exercised to require service otherwise than by citation.
Section 1821 of the Code is

as

follows

:

“Whenever

a

minor is interested in any litigation pending in any court in
this State, and has no guardian, or his interest is adverse to
that of his guardian, such court shall have power to appoint a

guardian ad litem for such minor, which guardian shall be
responsible to such minor for his conduct in connection with
such litigation, in the same manner as if he were a regularly
qualified guardianand Section 2428 of the Code, as follows: “If any of the persons interested as heirs, be minors,
or of unsound mind, guardians ad litem shall be
appointed
by the court, or the probate shall not be conclusive as to
themprovide for the appointment of guardians ad litem
to represent minors and persons of unsound mind, when
interested in any litigation. Under these sections of the
Code, a guardian ad litem must be appointed or the person’s
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Neither of these

sections, howprovides for service on minors, but simply on a representative.
Until the Act of 1876, there was no statutory
provision on this matter of service. The Act of 1876, providing for service on minors to make them parties, as
amended by Act of 1879, is as follows :
ever,

“

Section I. Be it enacted by

That the mode of service of

the General Assembly of the State of Georgia,
writs, bills, petitions, citations, and other

proceedings in the courts of this State on minors, shall be as follows:
If the minor is under fourteen years of age, service is to be perfected
by delivering a copy of said proceedings, of whatever kind or nature
it may be, to said minor personally; and in all cases where there is a
statutory or testamentary guardian or trustee representing the interest
of the minor to be affected by a legal proceeding, service as usual on
such guardian or trustee shall be sufficient to bind such minor’s interest
in their control, to be affected by said proceedings.
"Sec. II. Be it further enacted, If the minor is over fourteen years
of age, service may be made by delivering to him personally such copy.
■When the return of such service is made to the proper court, and order
taken to appoint said minor a guardian ad litem, and such guardian ad
litem agrees to serve, all of which must be shown in the proceedings of
the court, then said minor shall be considered a party to said proceed
ings.” See 53 Ga., 537.
Section 4116 of the Code
tions in the Court of

provides for ca/veats and objecOrdinary, as follows :

“All objections or caveats to an order sought shall also be in writing,
setting forth the grounds of such caveats. The petition and caveat shall
be amendable at all times and in every particular.”

Sections 4117, 4118 and 325 of the Code, regulate the
filing and recording of proceedings in the Court of Ordinary thus:
“

Sec. 4117. The

proceedings shall always be kept of file, and whengranted, the proceedings shall be recorded in a book to
be kept for that purpose, for which the Ordinary shall receive the same
fees as are allowed Clerks of the Superior Courts for similar services.
“Sec. 4118. The Ordinary shall keep a regular book of minutes of
the proceedings of his court, on which he shall enter all the applications
refused as well as those granted.”
Sec. 335. All citations, and other unfinished proceedings of the
former Ordinary, must be disposed of by his successor as though there
had been no vacancy.”
Sections 4119, 4120 and 2529 regulate the contents of the
ever an

“

order is
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docket, the continuance of causes and their disposition, in
the following manner:
"

Ordinary shall keep a docket of all applications and
pending in his court, which shall be regularly continued from
term to term until the final disposition thereof.
Sec. 4120. The Ordinary shall also keep a docket of all the executors, administrators, guardians and trustees who are liable to make returns in his Court, with regular entries of their returns, and of such as
have failed to make returns as required by law and the order of the
Sec. 4119. The

causes

“

Court.”
“Sec. 2529. To insure annual returns from every

administrator, it
duty of the Ordinary to keep a docket of all such as are
liable to make returns, and immediately after the session of the July
term in each year to cite all defaulters to show cause for their neglect.
A willful and continued failure shall be good cause of removal from
shall be the

the trust.”

Section 4121 of the Code provides for the
forcing obedience to orders of the Ordinary,

of enfollows:

manner
as

“

The Ordinary shall have power to enforce obedience to all lawful
orders of his court, by attachment for contempt in the same manner
as a court of equity may do.”

By other sections of the Code (hereinafter cited) the
Ordinary may issue execution to enforce his judgment or
decrees for twelve month’s support, or upon settlement of
estates made, under citation in the Court of Ordinary. The
Ordinary has the same power to secure the attendance of
witnesses and testimony by interrogatories as other judicial
officers: See Code, 3S41-3877, 2429; see also 45 Ga., 416.
The Constitution of

1877, in Article 1, Section 1, deright of every person to prosecute or defend his
own cause in
any of the courts of the State, in person or by
attorney, or both; so that any person may prosecute or
defend his own cause in any of the Courts of Ordinary in
this State, in person or by attorney, or both.
clares the
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CHAPTER Y.
ORDINARIES

AS

CLERKS.

Clerk of the Court of

Ordinary, §§341, 342,343, 344 of the Code—Cannot
Judge—Bond of Ordinary—Fee of Ordinary—How collected—
Punishment for taking unlawful fees.
act

as

Sections

341, 342, 343, 344 of the Code provide for the

office of the Clerk of the

Ordinary, and his duties,

as

fol-

lows:
“

Sec. 341. The Ordinaries

are by virtue of their offices Clerks of
Courts, but they may, at their own expense, appoint one or
more Clerks, for whose conduct they are responsible, who hold their
offices at the pleasure of such Ordinary.
Sec. 342. Such Clerks may do all acts the Ordinary could do, not
judicial in their nature.
Sec. 343. When Clerks are thus appointed, before entering on the
duties of their offices, they may give to the Ordinary a bond and security in the sum of one thousand dollars.”

their

own

“

“

Section 344 declares the duties of the Clerk

as

follows

:

“1. To issue all citations

required by law. 2. To grant temporary
letters of administration. 3. To grant marriage license. 4. To issue
all Ji. fas. for costs on all judgments of the Ordinary, or other process
necessary to enforce them.
5. To issue subpoenas for witnesses, and
all similar processes for securing a trial.
6. To issue any paper or
process by order of the Ordinary, and hearing test in his name as other
Clerks. 7. To keep full and regular minutes of each session of the
Court, entered in a well-bound book, and such other services during
term time as the Ordinaries may require.
8. To keep in their
offices correct books. 9. To procure and keep a complete file of
all newspapers in which their advertisements appear. 10. To keep
their books and papers arranged.
11. To give transcripts. 12. To
perform any other duty required by law.”
From these sections it will be

seen

that the Clerk cannot

discharge any judicial duties.
In 52 Ga., 438, the Supreme Court held that the certificate of the Judge of Probate, or Ordinary, that he is ex
ojicio Clerk of his Court, that he has no official seal, and
that he has jurisdiction of the subject matter under the
laws of the State, will be a compliance with the Acts of
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Congress relative to exemplifications of proceedings in his
Court.
As to the bond of the

Ordinary,

see

56 Ga., 292, Smith

(Gov.)

the bond only

covers

failing to take

a

vs. Taylor, in which it is held that
default as Clerk, and not a default in
bond from a Tax Collector.
The

nary as

Code, Section 3694, regulates

the fees of the Ordi

follows:

*1 25
receiving application and granting citation
taking and recording administrator’s or guardian’s bond... 1 00
1 50
For issuing letters of administration or letters testamentary....
50
For recording the same
50
For copying the same
50
For signing warrant of appraisement
For receiving an appraisement or sale bill, and recording the
1 00
same, if under five hundred dollars
For

For

If above five hundred dollars and under two thousand

1 25

If above two thousand and under ten thousand dollars

1 50

If above ten thousand and under

twenty thousand dollars

If above twenty thousand and under
If above fifty thousand dollars
For

fifty thousand dollars

1 75
2 00

2 50

receiving application and granting letters dismissory, whole
5 00

service
For

granting citation to show cause why administration should
not be set aside or repealed
For entering a caveat against administration being granted, or
will proven
For each copy of caveat
For signing probate of

will or codicil
For each case litigated before the Ordinary where no fees are
prescribed
For issuing commissions to examine witnesses
For commissions to have one year’s support set apart to widows,
minor, or minors
For recording the same..
For examining books, and giving extract
For every order passed, where no fees are prescribed
For each affidavit when no cause is pending
For every service required and performed for which no fees are
specified by law, the same fees as are allowed Clerks of the
Superior Courts for similar services, or for a like amount
of labor.
For every marriage

license

2 00

1 25
50
1 25

3 00
1 25
1 25
1 00
1 00

50
30

1 50

49

ORDINARIES AS CLERKS.

Tor every order of sale of
For each copy of the same
For
For

land

or

other property

issuing letters of guardianship
recording the same

For rule nisi in each

1 00
50

50

case

For copy
For issuing process against a person
For each additional copy
For each subpoena
For

50
25

25

for not making returns....

examining and recording returns
more

15

on

all estates not worth

than two thousand dollars

For all estates worth

more

1 00

than two and not

more

than five

thousand dollars
For all estates worth

1 25

more

than five and not

more

than ten thousand dollars

more

than ten thou-

sand dollars

For all estates worth
For

50
25

1 40'
1 60

For

recording all vouchers accompanying returns of administratrators, executors, and guardians, per 100 words
recording any instrument of writing not mentioned, per 100

For

proceedings to authorize titles to he made to lands of de-

words

12.
12.

ceased persons
For commissions to freeholders to divide estates

5 00

1 25

For each certificate and seal

60'

For

entering an appeal and transmitting the proceedings to the
Superior Court
For filing and recording an official bond
For services in making settlement of accounts of any executor,
administrator
For every estray

quired
bull,

For every
For every

or guardian as prescribed in this Code
horse, mule or ass, for every legal service

1 50
1 00-

10 00
re...

for all service required
goat, hog or sheep
ox or cow,

2 00
1 25

30

For retailer’s bond

1 00

For retailer’s license

1 00

For

copying and administering oath to retailer
For each peddler’s license
For filing and recording each bond the law requires
For recording marks and brands
For comparing and testing weights and measures, and stamping
or marking each
For the whole service in setting apart a homestead of realty and
personalty when not litigated
When objections or demurrer are filed and heard, in addition to
the preceding
For each,/?, fa. issued by him

50

1 25
1 00
50

10
7 00
3 00

60
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Ordinary may, to enforce his fees, institute proceedings by rule, duly served for that purpose, in his own
court, which, under Section 326 of the Code, shall be
carried to the Superior Court by appeal. The Ordinary can
The

also

sue

in another court for his fees.

3706, 3707, 3708, 3709, 3710 of the Code
prescribe against taking unlawful fees by the Ordinary.
Sections

CHAPTER YI.
WILLS, THEIR NATURE, FORM, ETC.
Wills, their nature and form—Sections 2394 and 2691 of the Code—
Codicil—Form of wills, decisions of Supreme Court of Georgia on
form of wills, instrument, will and deed—Mutual wills, wills conditional and

contingent—Wills, when they take effect—Wills, valid or
according to law at time of testator’s death—How property
may he disposed of by will—Wills to emancipate slaves and decisions
thereon—Wills to charitable objects excluding wife and children—
Wills dispensing with inventory and returns—What property can
be willed—Real estate acquired after making of a will when passes
by will—Wills valid in part and otherwise invalid.
invalid

A will is defined by the Code, in Section 2394, as the
legal expression of a man’s wishes as to the disposition of
his property after his death, and, in Section 2691 of the Code
it is further declared, referring to conveyances of lands,
that “ A future interest or estate may be conveyed by deed ;
but it must operate to transfer the title immediately, or the
instrument will be testamentary and revocable.”

The term “ will ”
of

covers

the

will, codicil and other papers

testamentary character consistent with the will proper;
though the term codicil means, as defiiied in Section 2404
of the Code, the addition or supplement to a will, either to
a

add to, take from, or alter the provisions of the
must be executed with the same formality as a

will. It
will, and,
when admitted to probate, forms a part of the will.
Before passing to the subject of the form of a will, we
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remark, in relation to the 2691st Section of the Code, above
quoted, that the conveyance of land there referred to would
not be testamentary unless executed, as the Code requires
wills to be executed, and that a disposition of real estate to
take effect at a future time, not conveying any title at the
time of execution (for instance, at the death of another
person, or in ten years, or upon the happening of any event,
certain or uncertain, while the same is revocable and conveys no right to the grantee), could not, unless it remained
unchanged, and was properly executed also, be proved as a
will.
As to the form of

a

will, the Code, in Section 2395, de-

dares, that—
“

No

particular form of words is necessary to constitute a will; and,
determine the character of an instrument, whether it is
testamentary or not, the test is the intention of the maker, from the
whole instrument, read in the light of surrounding circumstances.
If
such intention be to convey a present estate, though the possession be
postponed until after his death, the instrument is a deed; if the intention be to convey an interest, accruing and having effect only after his

in all cases, to

death, it is

a

will.”

The

Supreme Court of Georgia has discussed this subject, the form of wills, in many cases : See 2 Ga., 46; 3
Ga., 484 and 573 ; 4 Ga., 64, 84; 6 Ga., 526; 8 Ga., 450;
10 Ga., 506; 17 Ga., 234,275; 20 Ga., 708; 22 Ga., 460,
472,491; 28 Ga., 98,330; 29 Ga., 677; 31 Ga., 726; 32
Ga., 592; 41 Ga., 212; 51 Ga., 239; 52 Ga., 531; 55 Ga.,
369 ; 56 Ga., 513.
In 2 Ga., p. 32, the following paper—
“Georgia, Effingham Co., Jan. 19th, 1826.
“

William Womach, in consideration of love
Frederick Womach, do give unto him the
following property: 300 acres of land, two negroes, Will and Nancy,
after my death, and the death of my wife, to have, and to hold forever.
In witness whereof, I have hereto set my hand and seal, day and year
Know all men, that I,
and affection for my son,

above written.

WILLIAM WOMACH.

Signed, sealed, and delivered,
in presence of
John Hines.

[Test]

HOWELL HINES, J. P.
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was

held

a

will, because it

was

to convey an interest only

upon death. In 3 Ga., 569, where a paper writing
form of a deed of gift, purporting to convey certain
to

a

and
the

in the

slaves
daughter-in-law of the donor,
her increase, with a covenant of warranty as to the title,
donor reserving to himself a “life-time control and
trustee, in trust for the

slaves, was offered in evidence; it was held
that the paper writing was a deed, and not testamentary in
its character, because it conveyed a present interest to the
interest ” in the

donee, though the donor reserved a life-time interest and
control.

Ga., 52, a paper containing these words: “ Then the
to revert back to me, the said M. D., (the
dQnor), and, after my death, to be divided, share and share
alike, between my two grandsons, Walter S. and Einaldo
P. Dudley.” was held a will because property was given
In 4

said negroes

after death.
In 6 Ga., 516, a paper containing these words: “ But I de
hereby save and reserve to myself a life estate in the property above conveyed to said J. S., his heirs and assigns,”
was held a deed.
In 8 Ga., 450, a paper with these words:
“Nevertheless, I (the donor) have the full use of said negroes during my natural life-time, and at the time of my deaths
the said negroes, and their increase, shall rise and be the
property of said B., her heirs, etc., firmly by these presents,”
was held a will on account of the expression, “ and at the
time of my death, said property shall rise and be the property of B.,” etc. In 10 Ga., 506, a paper with these words,
that she “ reserved to herself the

use

of all the property

during her natural life, then to go to the above named perand from thenceforth to be their property absolutely
without any manner of condition,” was held a will because
of the words, “ to go at the expiration of her natural life.'1'’
In 17 Ga., 234, a paper “ conveying a female slave for and
in consideration of the sum of five hundred dollars, to be
delivered, at the death of the seller,” was held a deed because
it conveyed a vested remainder and only reserved a life
estate.
In 20 Ga., 707, this paper:

sons,
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Georgia, Jasper County, July 8, 1855.—Due at

my

death, to Haney

Johnson, the sum of two thousand five hundred dollars, from the general fund of my estate as a gift.
his
Lewis
ft Yancey.
The condition of the above bond

“

mark.

Lewis D. Yancey, Jr.

[Test.]

obligation is such that, whereas, for the fidelity and obedience, as well as the natural love and affection that I have for my daughter, Haney Johnson, I donate, in the
above manner, what I design for her at my death.
Given under my
his
hand and seal the day and year above written.
or

Lewis

Lewis D. Yancey, Jr.

[Test.]
was

(xj

Yancey.

mark.

held testamentary,

being plainly not to take effect at all
after the death of the maker. In 22 Ga., 460, a pacontaining these words :

until
per
“

Know all

men

by these presents, that I, Jas. B. Carter, for, and }n

consideration of the natural love and affection which I bear unto my
children (naming them), and for their better preferment in life, and
the increase of their

portion, and also in consideration of the sum of
paid by my children, at and before the sealing and delivery hereof, the receipt whereof 1 do hereby acknowledge,
have given, granted, bargained and sold, and by these presents do give,
grant, bargain and sell, unto my children, all the property hereafter
named, to be equally divided between them at my death, to-wit: (divers
negroes), to have and to hold all of the property hereby given and
granted unto them, their heirs, executors, and administrators, forever
as their own property; also, I do hereby appoint my son-in-law guardian.for myself and children during my natural life: nevertheless, if
any of my children should marry or come of age during my lifetime,
then they are to draw their equal shares of my estate as heretofore
ten dollars to

me

in hand

mentioned.
“

In witness

whereof, I have hereto set my hand and seal, this 12th

day of September, 1837.

Jas. B. Carter.

[L.S.]

In presence

of
Jas. S. Fuller,

[Attest.]

Jno. R. Stanford.”

22

held to be

deed, as it conveyed present interests.
Ga., 472, this paper:

was

“

This

of the

said

a

Id

indenture, made the 1st April, 1845, between Civility Bunn,
part, and Matthew W. Bunn, of the other, witnesseth that

one

Civility, in consideration of her love for her son, said Matthew,
paid by him, has given and granted,

and of five dollars to her in hand
3
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and does

by these presents, give and grant to said Matthew, all that
lying, etc.; one negro, Matilda; one negro, Edmund; one

tract of land

negro, Rhodv; and all of her stock, plantation tools, and household and
kitchen furniture; and that she reserves to herself her right to said

property during her life,

and that after her death, said Matthew is to

have and to hold the said property, to

him, his heirs and assigns for-

in fee simple ; and that she warrants the property to said Matthew
against herself and against all other persons whatever,”
ever,

deed

it conveyed present

interests, and
only postponed enjoyment of the property conveyed.
In 28 Ga., 98, this paper (made by two sisters, Jincey and
Patsey)—
held to be

was

“

a

as

Know

agree ’
be the
was

all men, that we, Jincey and Patsey, do ‘ covenant and
that, for the love we bear to each other, whichever of us may
longest lived, shall be the heir of the other

correctly held

a

will.

In 28 Ga., 330, this

paper—

“That the said

George Bragg, after his burial expenses and the payment of all just debts, in consideration of the love and affection which
he has and bears to his said sons-in-law, J. T. Hall and J. Jones, and
son, T. Z. Bragg, hath given, granted and conveyed, and does by these
presents give, grant and convey unto ‘ them ’ all the property that he,
the said Bragg, owns and is possessed of,”
was

declared

a

will, because of the expression in it,

time when the interests should take

certain

as to

the

effect, after death

or

things following death.
In 29 Ga., 677, an instrument conveying property in
praesenti, and having all the requisites of a deed, and delivered by the maker to the Clerk to be recorded as such, is
not testamentary in its character, notwithstanding it declares
that the property is not to go into the possession of the donee
till the death of the donor; especially as the paper would
be ineffectual as a will, being attested by two witnesses
only—was held a deed, because it conveyed interests at once
and only postponed possession of the property conveyed.
In 31 Ga., 720, an instrument using these words: “I do
give, grant and convey,” and in the next clause, saying, “to
have and to hold after my death the aforesaid property,”
was held a deed, the court
holding that it conveyed a present interest, and only postponed possession, an
opinion,
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which

seems

doubtful.

In 32

Ga., 590,

an

instrument

as

follows:
State of Georgia, Madison County.
“I, Jas. Daniel, of said State and County, do, for divers good reasons,
hereby give and convey unto Sarah H. Yeal, and her son, Jas. W. Veal,
a certain negro girl called Jane, about eight years old, now in her possession. And should I die without making other provisions for them,
my wish is, that the said girl, together with her future increase, remain
with her the said Sarah H. Yeal, until the said Jas. W. arrives at
twenty-one years of age. When the said girl and her increase, shall
be equally divided between her and him.
If the said Harriet should
die previous, then the son to have all, hereby reserving to myself the
Jas. Daniel.
right of revoking this deed of gift.
December 26, 1854.

held a deed, because says the court, words and terms
conveying a present interest are used, and there is nothing
was

in it to restrict them.

In 41

Ga., 212,

an

instrument with these words

:

“I

give and devise unto them (his three sons and their heirs) the fol.
lowing property, all my estate, both real and personal, consisting of
lands, money and evidence of debt, horses, cattle, hogs, and all other
stock of all descriptions that I may die possessed of, to them and their
heirs,” etc.,

held

will, as it only conveyed what the maker died
possessed of, that is, only conveyed an interest at that time.
In 51 Ga., 239. An instrument which expressly declared
as follows, “This deed is not to go into effect until after the
death of Bright,” the maker, was held a will. In 52 Ga.,
531, an instrument containing all the terms and provisions of a deed, was held not to be testamentary—a clause
in it stating that the maker was to have the use, benefit and
control of said land, for and during his natural life. In the
case of Nicholls vs. Chandler, 55 Ga., 369, it was held that
an instrument in the form of a deed attested
by three witnesses, one a J. P. conveying a tract of land and personal
property to two daughters, and also having a provision in
it as follows, “after burial expenses and all my just debts
are paid,” only reserving to the grantor the use and control
of said property during his life, and also containing these
words, “to have and to hold the said tract or parcel of land,
was

a
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personal property, that I may die possessed of at my

and

death'' which instrument

was

the grantee,but left with the

not recorded nor delivered to

witness to keep until the grantor’s

death,was construed, in the light of its non-delivery, and direction to

keep the

same, a

will.

This decision follows the

Ga., 98. In the case of Dismukes, administrator,
vs. Parrott, 56 Ga., 513, the Court pronounced an instrument
which had terms giving and granting certain land to his
in 28

case

daughter for love and affection, to have and to hold after
(grantor's) death, during her natural life, the grantor reserving the right of controlling the premises as long as he
lived; and which had only two witnesses, and could not
therefore be proved, as a will, to be a good deed. This decision, though not altogether satisfactory, may be sustained
on the ground that the terms, giving and granting, are only
restricted as to the time of possession, and that the words,
“to have and to hold,” refer only to time of enjoyment, as
shown by the words used by the grantor as to his own
his

powers.
An instrument may be both a
to the Code, which is as follows,
“

An instrument may

will,

even as

The

64; 6

deed and will, accordin g
Section 2396:

have effect in part

as a

deed, and in part

as a

to the same property.”

Snprqjn^^ourt has discussed this subject in 4 Ga.,

Ga.,A&&;

8 Ga., 450 ; 10Ga., 506 ; 45 Ga., 415.

Wills may

be mutual, according to the Code, Section 2397,
which provides as follows :
“

Mutual wills may be made either
the revocation of the one, is the

cases

In 28
“

separately

or

jointly, and in such

destruction of the other.”

Ga., 98, the Court held this

paper:

Know all men, that we,

Jincey and Patsey, do ‘ covenant and
agree,’ that for the love we bear to each other; whichever of us may be
the longest lived, shall be the heir of the other,”
was a mutual will.
See 1 Redfield on Wills, p. 176,177, 179.

Interesting cases on the? snbject of
found in 1st. Bradford Snr. Rep., p.
Ec.

Rep.; 2 Dev. & Bat., 585.

mutual wills may be
476; 1 Addam, 274
In 23 Ga., 431, the Court
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held that if

conveyed to his father a lot in consideradevising to the son two lots, and the
father fails in his will to devise the two lots to his son, that
his son could have relief in a court of equity and compel a
specific performance.
Wills may be also conditional or contingent.—that is, to
take effect only upon certain things being done, or certain
events happening.
Kedfield, in his work on Wills, vol. 1,
p. 176-181, discusses this form of wills and certain exampies of the same. He says:
a son

tion of the father’s

“

a testator stated in his will these words: ‘Being about to
long journey, and knowing the uncertainty of life, he deemed
it advisable to make a will,’ they were not held to be conditional; that the
instrument is not made to take effect as a will upon testator’s return or
not, but an instrument plainly made to take effect only ' if a testator
never returned from a journey,’ will be contingent.
In this class of cases,
the question is, whether the contingency is referred to as the occasion
of making the will, or as the condition upon which it is to be operative. The
course of decisions in England tends to the conclusion, that when the
will is clearly made dependent upon a condition precedent in its very
terms, it cannot he held as a will, unless the condition be performed.”

When

take

a

On this

subject of conditional and contingent wills,

see,

also, Bedfield’s Surrogate, p. 88; 2 Bradford’s Sur. Hep.,
205; 2 Watts & Sarg., 145. 4 Hagg, 179.
A will takes effect at the death of
tion 2398 of the
“

Code,

as

follows

a

testator.

See Sec-

:

A will takes effect

ever

instantly upon the death of the testator, how
long the probate may be postponed;”

and it is valid

or

invalid

according to the laws of the State
18 Ga., 1; 40 Ga., 18 •

at the time of the testator’s death.

46

Ga., 399.
is, if the disposition of the property, as made in a
will, is illegal at the time of testator’s death, however legal
That

it may have previously been, or if the execution is illegal
at the time of testator’s death, however legal it may have
been before, the paper will not be a valid will, and so vice
versa.

The

the power

Code, in section 2399, provides
of testators to make wills :

as

follows as to
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“A

make

testator, by his will, may

any

FORM, ETC.

disposition of his property,

contrary to the policy of the State;
he may bequeath his entire estate to strangers, to the exclusion of his
wife and children, but in such case the will should be closely scrutinized, and upon the slightest evidence of aberration of intellect, or collusion, or fraud, or any undue influence or unfair dealing, probate
not inconsistent with the laws or

should be refused ”

And upon

this subject, particularly with reference to the
of testators to give freedom to slaves, or partial
freedom, or a legacy directly or in trust, the Supreme Court
of Georgia has made numerous decisions —in some supporting the will, in others declaring the bequests illegal. These
decisions will be found in, 4 Ga., 445 ; 6 Ga., 539 ; 10 Ga.,
264; 16 Ga., 496 ; 18 Ga., 129-130 ; 19 Ga., 35, 237 ; 21
Ga., 21 ; 22 Ga., 28 ; 24 Ga., 461; 25 Ga., 109, 420 ; 26
Ga., 225, 690 ; 30 Ga., 161, 253, 808 ; 38 Ga., 75, 655 ; 40
Ga., 24; 42 Ga., 178; 43 Ga., 143; 50 Ga., 18. This
Section, 2399 of the Code, only declaratory of the old law,
prevents a testator from conveying his property so as to
defeat, delay or hinder his creditors, or so as to violate the
laws of the State prohibiting the creation of perpetuities or
powers

entailed estates.

a

Sections 2419 and 2420 of the Code control the power
as follows:

of

testator
“

(2419)—No

person

leaving

a

wife

or

child,

or

descendants of child,

shall, by will, devise more than one-third of his estate to any charitable, religious, educational or civil institution to the exclusion of such
wife or child ; and, in all cases, the will containing such devise shall
be executed at least

ninety days before the death of the testator,

or

such devise shall be void.

“(2420—A testator may, by will, dispense with the necessity of his
making inventory or returns: Provided, the same does not
work any injury to creditors or third persons other than legatees under
executor

the will.”

The

Supreme Court, in 37 Ga., 283, and 60 Ga., 194,
held, that Section 2419 only applied to persons leaving a
wife or child, or descendants of a child, not to persons such
as a

widow without husband

What property or

rights

or

can

children.

be willed is not settled by
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the

Code, and must therefore be settled by other author-

ities.

Chancellor

Kent, in his Commentaries, Yol. 4,

page

510,

says:
“
It is the settled
common

English rule,” by which he means the
law, “ that all the real estate of which the testator

has

a legal or
equitable title, can be devised ; that of this
interest he must continue seized to his death to pass it by

his will.”

Referring to a case found in 3 Term, 88,
it had been decided in that case, that “ Executory

he says
devises
and all possibilities, coupled with an interest, are devisable;
that interests under a contingent remainder, executory
devises, or springing uses, are devisable, and that contingent
possible estates are devisable, 1 Wins. Ex., 6, n.; see, also,
18 Ga., 4.
Mr. Jarman says, in his works on Wills, p. 38, vol. 1:
“

■

The power

of testamentary disposition extends to all interest in
personal estate which, at the decease of the testator, would, if
not so disposed of, devolve to his general real or personal representatives, whether the testator be the legal or beneficial owner only, or
unite in himself both these characters.”
“ An executory interest in
real or personal estate is disposable by will, if the nature of the contingency on which it is dependent be such that the interest does not
cease with the life of the testator; in other words, if it be descendible
real and

or

transmissible.”

By the common law, real estate, acquired after the making
will, did not pass by the will; and such, at one time,
was the
law of Georgia: see 35 Ga., 151; 40 Ga., 562.
The Code, Section 2461, declares, that—
of the

“All property

acquired subsequent to the making of the will shall
under it, if its provisions be sufficiently broad to embrace such
property.”
pass

Wills may

be good in part and bad in part, that is, some
dispositions in the same may be sustained, and others
rejected. This rule, wqllmstablished before the Code, (See
18 Ga., 130; 19 Ga., (sji; 21 Ga., 552 ; 26 Ga., 227 ; 30 Ga.,
808 ; 34 Ga., 459; 38 Ga., 75), has been adopted now as
statute law, and is thus expressed in the Code, Section 2400 :
of the

“If

a

will be

legal in part, and illegal in part, that which is lega
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be sustained, unless the whole will so constitute one testamentary
scheme, that the legal alone cannot give effect to the testator’s intention; in such case the whole will fails.”
may

CHAPTER YII.
WILLS MUST BE VOLUNTARILY MADE OTHERWISE THEY ARE VOID.

voluntarily executed—Decision on undue influence—
Presumption of undue influence in certain relations of life, as between parent and child, testator and scrivener, etc.—Fraud distinguished from undue influence—Fraud in procuring wills—Frauds of
various kinds upon testators—Wills made under fear of injury—Wills

Wills must .he

executed under mistake.

The Code in section

2401, thus declares the law

on

this

subject:
“The very nature of a will requires that it should be freely and voluntarily executed: hence, anything which destroys this freedom of
volition, invalidates a will, such as fraudulent practices upon testator’s
fears, affections or sympathies, duress or any undue influence, whereby
the will of another is substituted for the wishes of the testator.”

From 3 Brad.

Surrog. Rep., 172, 507, we extract the fob
lowing careful exposition of the law of undue influence :
“What is undue influence, and what

degree of it requires to be exerimproperly procured, judicially avoided,
depends more upon the peculiar circumstances of each individual case,
than upon any abstract theoretical reasoning. I am not at all inclined
to yield to the view that it must amount to actual duress in order to he
unlawful, nor does there seem to be any strict analogy between the
two cases.
Duress may he exercised when the will has a present, independent power, and the man is conscious of it, hut is compelled to
act against his will.
The force taken away, the pressure removed, he
immediately asserts his independence. This is compulsion and violence
—moral or physical.
There is a species of undue influence which resembles duress in its external action, and by its importunities compels
an act against the real secret wish of the subject.
But its most usual
manner of approach and action is more stealthy and subtle.
It saps
and undermines the will itself—obtaining, as it were, a foothold within,
and shaping and moulding the desires, so that there is no longer any
wish to resist, or power to withstand its suggestions.
This kind of influence is by far the most dangerous, from the fact that its movements
cised in order to have the act
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often

quiet and noiseless, and its effects are hidden in the apparent
subjects And yet, this cannot be called duress. The
stronger will frequently acquires an extraordinary power over the
weaker, not by mere dint of importunity, by threat or force, but by
that steady persistence, that unrelenting pursuit of its purpose, which
wear away less stubborn determinations, or
again, by artfully taking
advantage of the play of emotions and passions, appealing to prejudices,
flattering weaknesses, and fomenting quarrels. A dominion thus acquired, if employed to effect a testamentary act, may be just as potent,
distinct, and positive in its results, as if coercion had been used, and I
cannot perceive why it should not be viewed in the same light, and reare

volition of its

ceive the

same

treatment at the hands of the Court.”

Redfield, in his Leading Cases on Wills, p. 418, cites a
fron 43 Penn. State Rep., 46, which states clearly the

case

law of undue influence in the
“

following terms

:

That is undue influence which amounts to

constraint, and substia present influence, acting upon the mind of the testator at the time of making the
will—it usually arises from some interested motive.”
tutes the will of another for the testator’s:

It must be

On page 420 of the Leading Cases on Wills the same
author distinguishes between undue influence and proper
influence:
“

Honest

or

moderate

compamed by fraud
will not invalidate

In 6

a

intercession, or persuasion, or flattery, unacconnected with fear or deception,

or deceit, or not
will.’’

Ga., 325, the Supreme Court held, that—

“Influence, to be undue, must amount to moral coercion

; it must
destroy the free agency of the testator and constrain him to do what is
against his will, but what he is unable to refuse; and it is immaterial
whether this undue influence be exercised by a negro or a free white
person.”

In 17

Ga., 364, the Supreme Court, on this subject of uninfluence, defining how far influence may be used to
procure a will, held as follows:
due

a right, and it is lawful for him, to move a
executor, or give his goods even, when the
testator is a person of weak judgment and easy to he persuaded, and the
legacy great, yet, if in such a case, a person does so move a testator, a
very strong presumption arises that the moving was not right or lawful
—a presumption only to be rebutted, by that person’s bringing forward

“Although

a person

has

testator to make him his
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something sufficient to show the will such as a man of average mind,
family love might be supposed willing to make.”

morals and

In 32

Ga., 325, the Supreme Court of Georgia declared,

that—
“Influence is undue where it is shown that another person has
acquired such dominion and influence over his mind as to prevent the
exercise of his discretion in disposing of his property by will; and that
a will made by the testator under the influence of such dominion will
be set aside.”

See, also, 59 Ga., 472, and Redfield’s Leading Cases on
Wills, pp. 200, 410 and 420.
'I here are certain relations in life in which, if
they exist,
and it further appears from the will that considerable
efits are secured by the will to the persons occupying

ben
such
relations, a presumption arises of undue influence. Such
are the relations of parent and child, testator and writer
guardian and ward, attorney and client, trustee and cestui
que trust: See
5&; 3AG.a,, N.l'gv; 21 Ga., 575 ; SN
aw* Ofcv,
24 Ga., 325; 26Ga.,690; 59 Ga.,
473.
A will

procured by misrepresentation,

or

kind, to the injury of the heirs at law, is void

fraud of any
: Code, Sec-

tiou 2402.
The

Supreme Court of Georgia, in 11 Ga., 343, explains

the difference between fraud and undue influence in these
words:
“Now, it is conceded that fraud is

a different head of objection to
validity of a will from importunity or undue influence. Indeed, they are usually the very opposites of each other. In the one
case the party is induced by imposition to do willingly the act which
he performs.
The mind of the testator being poisoned by the fraudulent practices which have been resorted to, so far from having his free
agency controlled, he delights to use the power which he has to cut off
near and dear relations—a wife or child,
for instance, having the
strongest natural claims upon his affections. He glories in the act,
however absurd, unjust and unreasonable. Not so with a person who
has come under the power or dominion of another, and whose firmness
has at last reluctantly yielded through fear, until he is made to do that
which his judgment and will, if free and unconstrained, would in
stantly repudiate. Fraud and importunity are equally destructive o
the validity of a will made under their influence.”

the
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The

following are some of the illustrations of fraud in
procuring a will: When one selected to write a will intentionallj misstates the contents to the testator, who is thereby
imposed upon. When an important provision is inserted,
and omitted to be read

When

or

made known to the testator.

important provision, required to be inserted, is
voluntarily omitted, and yet the will is read to the testator
as
containing it. When a- paper is substituted for the will,
and signed under the belief that it is the real will of the
signer.
Story, in his Equity Jurisprudence, vol. 2, p. 90, Section
781, comments on fraud, of the class now under discussion,
as

an

follows:
“

We have hitherto been considering cases of contracts respecting
lands within reach of the Statute of frauds. But other cases within
the reach of other clauses of the Statute of frauds have

occurred,, and

again occur, in which, also, the remedial justice of Courts of
Equity ought to be exerted by decreeing a specific performance of the
may

contemplated act or trust. Thus, if a man, in confidence of the parol
promise of another to perform the intended act, should omit to make
certain provisions, gifts or arrangements for other persons by will, or
otherwise, such a promise would be specifically enforced in equity
against such promisor, although founded on a parol declaration ereating a trust, contrary to the Statute of frauds; for it would be a fraud
upon all the other parties to permit him to derive a benefit from his
own breach of duty and obligation.
Therefore, where a testator, by
his will, gave an annuity to his nephew, and his brother (who was his
executor and devisee of his real estate) promised to pay the annuity—
otherwise the testator would have charged it on his lands devised,—
it was decreed that the executor should specifically perform it by
paying the annuity, although he had fully administered all the personal assets.
So, where a testator intended by will to fell timber to
raise portions for his younger children, but his eldest son, being by,
desired him not to fell the timber, because it would deface the estate,
and promised that he would answer for the value of it to his brothers
and sisters, and the testator forbore to cut the timber, and after his
death the eldest son refused to perform his promise, he was held bound
by it. So, where a tenant in tail was about to suffer a recovery, in
order to provide for his youngest children, and was kept by the issue
in tail from so doing, by a promise to make such a provision, the issue
in tail was decreed to perform the promise.
So, where an executor
promised the testator to pay a legacy, and told the testator he need not
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specifically to perform it.
So here,
altering his will, for fear that there would not be
assets enough to pay all the legacies, and his heir at law persuaded him
not to alter it, promising to pay all the legacies, he was decreed specifically to perform his promise.”
put it in his will, he was decreed
a

testator was about

The
“

Supreme Court of Georgia, in 52 Ga., 153, held—

When B.

died, leaving a will duly executed, giving therein his whole
life, with remainder to his children, and after his

estate to his wife for

death his wife

suppressed and destroyed the will, and used the prop-

erty willed as her own, having before her death confessed this act, and
the witnesses to the will were all dead, and no copy of the will could
be

given, that the executor of the wife who had willed this property
trustee in equity for the children.”

was a

Not

only will undue influence and fraud destroy a will,
operated to control the testator in making it. If the testator has made a will from fear of personal
injury, or of injury to property or family, or under duress,
the same is void.
See Swinburn on Wills, part 7, par. 2.
The Code, Section 2403, thus declares as to wills executed
but fear which has

under

a

mistake:

“A will executed under

a

mistake of fact

as

to the existence or

conduct of the heirs at law of the testator is inoperative, so far as such
heir at law is concerned, but the testator shall be deemed to have died
intestate

to him.”

as

CHAPTER VIII.
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Persons

Competent to make Wills—Decisions on Insanity—Monomania, Delusion, Lucid Intervals—Disposing Mind and Memory,
Wills of Married Women under Code and Constitution of 1877.

Sec-

tions 2412 of Code and Decisions thereon.

The Code defines what persons are competent to
as follows:

make

wills

“Sec. 2405—Every person is entitled to make a will unless
under

want of
“

laboring
disability of the law. This disability arises either from a
capacity or a want of perfect liberty of action.

some

Sec. 2406—Infants under fourteen years of age are considered
necessary to make a will.

wanting in that discretion

COMPETENT TO MAKE

PERSONS
“

Sec. 2407.
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An insane person cannot

generally make a will. A
A monomaniac may make a will,
connected with, that monomania.
In all such cases it must appear that the testament does not speak the
wishes of the testator unbiased by the mental disease with which he is

lunatic may, during a lucid interval.
if the will is in no way the result of, or

affected.

2408—Eccentricity of thought or habit does not deprive a perof the power of making a testament. Old age, and the weakness
of intellect resulting therefrom, does not of itself constitute incapacity;
Sec.

son

if that weakness amounts to

imbecility the testamentary capacity is

gone. In cases of doubt as to the extent of this weakness, the reasonable or unreasonable disposition of his estate should have much weight
in the decision of the
“

Sec. 2409—An

to make a will.

question.
incapacity to contract

may

co-exist with

a

capacity

The amount of intellect necessary to constitute testa-

mentary capacity is that which is necessary to enable the party to have
a decided and rational desire as to the disposition of his property.
His
desire must he decided, in distinction from the wavering, vacillating
fancies of a distempered intellect.
It must be rational, in distinction
from the ravings of a madman, the silly pratings of an idiot, the
childish whims of

imbecility, or the excited vagaries of a drunkard.
women are incapable of making wills, for want
of perfect liberty of action, being presumed to be under the control of
their husbands.
A married woman may make a will in the following
“Sec. 2410—Married

cases :
“

or

1. When express power to will her separate estate is reserved
granted to her in the instrument creating the same, or by marriage

contract.
“2. When having a separate estate, absolutely (or an estate in expectancyl her husband consents to her disposing of the same by will.
“3. When her will is in execution of a power vested in her.
“4. Whenever, by reason of the abandonment of her husband, or
a divorce from bed and board, or for other cause, the law declares her
to have the right of a feme sole as to her own earnings.
Sec. 2411—Conviction of crime, in no case, deprives a person of
the power of making a will ; nor does any imprisonment, unless such
imprisonment be used as duress to compel the person to make a testa“

ment different

from his

own

will.

“Sec. 2412. A person, deaf, dumb, and blind, may make a will in
this State: Provided, the interpreter and scrivener are both attesting
witnesses

of the

thereto, and are both examined upon the motion for probate
In such cases, strict scrutiny into the transaction should

same.

precede the admission of the

to record:—
interpreter is necessary to convey
to the scrivener or to the witnesses, the wishes of the testator, such interpreter must be a person competent to be a witness, and must be
“Sec. 2413. In all

cases

paper
when an
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probate, if within the jurisdiction of the

Court.”

Lamback, in 47 Ga., 133,
validity of a will
of a person alleged to be a monomaniac. It was alleged by
caveators in this case, that Lamback’s will was the will of
a monomaniac, and the result of his special insanity.
The
Supreme Court held, that Lamback’s delusion about his
property, and inability to buy necessaries of life, was only
one of the evidences of
insanity, but not conclusive—that
if the testator L. was a monomaniac it must appear that the
will is not the result of, or connected with, that monomania.
Previously (24 Ga., 661), the Court held in respect to
The

case

furnishes

“delusion”
“But

of

Gardner, et. al.,

as

vs.

valuable rules to test the

some

follows

:

think

although the charge of the Court is correct as to degenerally, yet as the caveat charged the will to be the result of
a special delusion agaiaet the caveator, the attention of the jury ought
to have been specially called to this issue.
The deceased had been a
lunatic, and while so he was most unfavorably impressed and without
cause against caveator.
If he was subsequently restored to his reason,
in all respects except as to the feeling towards his son, conceived while
we

lusion

insane, and if he continued to suppose that his conceits formed while
he was insane, were true, when they were not, and the will was the
result of this delusion, it ought not to stand.”

See also 52

Wills,

p.

Ga., 170. Redfield in his Leading Cases on
94, cites a case from 27 Conn., pp. 192-197, in

which the law

as

to mental delusion is thus stated

:

“Any extent of mental perversion, which does not involve the general status of the mind will not invalidate the will of such person, unless it is in some sense the oilspring of such perversion.”

Again he cites from 15 New Jersey, Ch. Rep. 202. (See
Leading Cases oh Wills, p. 110), in which the law

Redfield
as

to delusion is

stated thus:

“If the

prejudice of the testator in regard to any of the natural objects of his bounty amounts to mere misconception, and involves no
insane delusion, then the will cannot be defeated on the ground of insanity.”
And in the

York,

p.

619,

as

work,
follows:

same

p.

223, he cites from 33 New
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believes in the existence of facts which have

no existence,
clear proof, and acts upon them as
true, he is under a mental delusion, and a will the result of this is void.”
one

and refuses to disbelieve them upon

What is

lucid interval ?

This is

question of fact, inoften the nicest discrimination, and can only
be determined in the light of testimony. The Supreme Court
in 27 Ga., 620, in a case involving the question of executing
a will in a lucid interval, held as follows :
volving

a

a

very

“Was he

least, did he have a lucid interval when he
propounded ? It is. scarcely possible to be too
strongly impressed with the great degree of caution necessary to be
observed in the examination of the proof of a lucid interval. White m.
Dwyer, 1 Ecc. R., 46. In cases of insanity proper, this proof is often
matter of extreme difficulty, because the patient so affected is not unfrequently rational to all outward appearances, without any real abatement of his malady, so that in truth and substance, he is just as insane
in his apparently rational, as he is in his visible raving fits. Brogden
ns. Brown, 2 Ecc. R., 369.’’
restored,

or at

executed the paper

An extended review of the
“lucid interval”
on

Wills,
When

pp.
a

can

meaning of this expression
Leading Cases

be found in Redfield’s

110, 223, 360, n.
insanity is once shown to exist, the legal

state of

presumption is, that it continues, and unless rebutted by
sufficient proof, a will executed during such condition will
be invalid. 11 Ga. 338; 23 Ga. 267. While the Code in
Section 2409, declares that a capacity to contract is not the
test of capacity to make a will, and the amount of intelligence required to make a will, is that which is necessary to
have a decided and rational desire as to the disposition of
property; we are still left to ascertain by the decisions,
when

a

testator has

a

decided and rational desire

as

to the

disposition of his property, or according to the usual and
approved form of expression “a disposing mind and memory.”
In 6 Ga., 357, Judge Lumpkin cites with approval the
following extract from 3 Wash. C. C., Rep. 580 :
"That it was not necessary that the testator should view the will
with the eye of a lawyer and comprehend its provisions in their legal
form. It is sufficient if he has such a mind and memory as will enable
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him to understand the business in which he is
means

to

and the

engaged, the property he
dispose of, the persons who are the objects of his bounty,

manner

In 11

in which it is to be distributed to them.”

345, and in 18 Ga., 40 ; 33 Ga., 68,
the
given to determine sanity. Kedfield in his
Leading Cases on Wills, pp. 59, 109, 160, 171. 194, 473,
cites cases from the highest courts in the United States—all
sustaining the same test.
A question has sometimes arisen whether from the peculiar effect of sickness, and its distressing results on the
mind of the testator, he had, at the time of executing his
will, a sound and disposing mind and memory, or, as the
Code says, “a decided and rational desire of disposing of his
property.” The question must, in every instance, be determined by the evidence submitted, and often tries the highest power of discrimination.
In 18 Ga., 40-46, the Court held—
p.

test is

same

“that

Ga.,

testator had

capacity to will, “though in a sinking and dying
making of his will, his
judgment; if he knows
the contents of what is written as his will, comprehends his relations
to his family and connections, theirs to him, the nature of his estate,
and disposes of the same with understanding and reason; though very
ill, though in a sinking and dying condition, yet it appears to us that
what time his attention was aroused and given to the purpose of making his will, his mind acted definitely and with discriminating judg.
a

state, if, when his attention is aroused to the
mind acts definitely, and with discriminating

ment.

It is clear that he knew the contents of what

was

written as

by Doctor Stone; he showed by what he said and directed that
he comprehended his relative situation to his family and connections,
their relations to him and claims upon him; that before the will was
finally executed, his mind -acted upon and undei stood the nature of
the estate he was conveying, and that he disposed of the same with
understanding and with reason. These are decisive tests of sufficient
his will

testamentary capacity.”

In 33

Ga., Sup. 119, the Court held

as

follows:

“But the

history of this case clearly illustrates the danger of adopting this hypothesis. The deceased was an intelligent and worthy man,
and had undoubtedly a fixed purpose to die testate.
He had years
before made

a

will.

He had months before been informed that

a

sub-

sequent marriage operated in law as a revocation of that will, yet
neither in health, nor in the earlier stages of a serious illness, had he a

V
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second time

come up to the execution of that purpose.
What transspired in the last interview with his scrivener, which resulted in this
testamentary effort, shows conclusively that upon two points at least,
(and very important ones), he either had not reached previously a satisfactory conclusion, or had forgotten it. Upon these points he first
gives one direction, in accordance with which the codicil is prepared
and carried through the forms of execution. Upon being subsequently
aroused, at the suggestion of a bystander, and having his attention
called to them, he uses an expression as to one, indicating embarrassment and irresolution, and ends by giving directions upon both, exactly
opposite to the first, which necessitated the changes made. It is said
that such changes are often made within a few minutes, by men in
full health and in the undoubted possession of all their faculties, when
about to make their wills.
Very true, but in such cases the evidence
precludes the idea of a want of mental capacity, but establishes the
contrary, and raises the presumption that the change of purpose resuited from a vigorous exercise of that capacity. But the condition in
which we find this testator will scarcely justify such a reason in his
case.
Our object in this connection is to show that he either had not
predetermined what he was then directing, or that he had forgotten
his predetermination.
In the case at bar such evidence is wanting.
Ragan knew the difference between real and personal estate, but his

instructions

were

that his wife should have

a

half interest in his prop-

erty, including what she brought to him, only during life or widowhood, and so the will was written and executed. Afterwards when his
attention

was

called to the limitation of her interest to her widowhood,

he abandoned

that, showing either lack of understanding or of independent volition. Again, when reminded of the property he had acquired by his marriage with her, he said he wished her to have that
absolutely, proving when he dictated the will, which (if any) must go
to probate, the claims growing out of the relations to family and property were not in his mind. And this can be imputed to nothing but its
shadowed condition.”

From decisions of the

Supreme Court of Georgia

on

the

effect of the Constitution of 1868, and Act of 1866, giving
married women certain rights and creating separate estates,
it is evident Section
on

2440, so far as it contains restrictions
capacity of married women to make wills, is repealed :
39 Ga., 43; 56 Ga., 344.

the

See

In the latter
“

case

the Court says :

The Act of 1866 and the Constitution of 1868 made

a sweeping and
in the status of married women in respect to rights of
Prior to this change, separate estates depended generally on
.

radical change

property.
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provisions of marriage settlements, wills, and other conas a
veyances; now they exist by virtue of the general law of the land,
universal rule of property. The restrictions in the Code upon the
testamentary power of married women are, therefore, no longer of
force, or, at all events, they are inapplicable to separate property
acquired since the Act of 1866. As to such property the wife may
make a valid will of realty or personalty without the consent of her

the express

husband.’’

illustrating the term used in Section 2-112 of the Code,
scrutiny into the transaction should precede the admission to record of the paper, viz: the will of persons
deaf, dumb and blind, and so illiterate as not to be able to
read or write,” we refer to 7 Ga., 564; 28 Ga., 382; Red.
Lead. Cases on Wills, 34-35.
As

“

strict
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and in what

On the execution of wills, the Code, in Sections 2414,
2415, 2416 and 2417, provides as follows:
“Sec. 2414—All wills

(except nuncupative wills) disposing of realty
personalty, must be in writing, signed by the party making the
same, or by some other person in his presence and by his express directions, and shall be attested and subscribed in the presence of the
testator by three or more competent witnesses.
Sec. 2415—A witness may attest by his mark, provided he can
or

"

swear

to the same;

in his

but

one

witness cannot subscribe the

name

of

and by his direction.
“Sec. 2416—The question of competency of the witness relates to
the time of his testifying; but a witness competent at the time of attestatio ■ cannot defeat the will by rendering himself incompetent
prior to the time of probate, but in such cases his testimony shall be
received, submitting its credibility to the jury.
another,

even

presence
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subscribing witness is also

a

legatee

or

devisee

under the

will, the witness is competent, but the legacy or devise is
void; but a husband may be a witness to a will by which a legacy ereating a separate estate is given to his wife, the fact going only to his
credit.

While the statute is

imperative as to writing (30 Ga., 169,),
departed from in its requisitions, it
is not restrictive as to the means or mode of writing, or
substance on which the writing must appear, or as to the
language in which the will must be written, and we therefore conclude that the testator may use any instrument or
substance with which, and upon which, persons can write
and which can be produced in court, and there kept among
its records, and also may use any language which can be
translated into English : 1 Red. on Wills, 166.
The will, says the Code, must be signed by the party
making the same. The signing by the testator may be by
mark, if he prefers so to sign, or cannot write. Mod. Prob
and cannot therefore be

153.

Is signing, in the beginning of a will, sufficient ? If the
signing, in the beginning of a will, is made with intent to
authenticate the instrument, and the testator intends no
further act of signing, it will be a sufficient signing; though
an unusual mode, and one certain to give rise to controversies, and not to be encouraged. Mod. Prob.. 154.
If the
will consists of several sheets of paper, it is not necessary to'
sign all of them, if they were all in the 6ame place when*
the signing was completed, and this will be presumedprima
facie. Dayton, Surrog., p. 69.
The Supreme Court of Georgia, in 41 Ga., 700, on the
subject of signing, delivered the following opinion, which
embraces almost every question that could arise out of irregular signature—
“Counsel for caveators requested the

judge to charge the jury, that
signature below the attestation clause was not a good signature,,
which the court refused, and did charge, that if it appeared that the
will was signed by testator below said clause, and the jury believed
from the evidence that it was so signed by testator, with the intention
to sign it as his will, then, in law, it was a good signature of the will.
the
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ground of error assigned. Our Code, Section 2379
speaking of the formalities of the execution of a will, says, it should be
in writing signed by the party making the same, or by some other person in his presence, and by his express directions, and shall be attested
and subscribed in the presence of the testator by three or more compeAnd this is the first

tent witnesses.

By the act 1732, (see 25 George II), being an act for avoiding and
putting an end to certain doubts relating to the attestation of wills,
etc., etc., we find the same provision affirmed from 29 Charles II.:
“All devises, etc., shall be in writing, and signed by the party so deby some other person in his presence, and by his
and shall be attested and subscribed in the presence
three or four credible witnesses.”
The Code only changes the phraseology of a word or two, and with
these we have the whole law, directing the manner of executing and
attesting wills. They shall be signed by the party. Now looking at
this will we find that it was signed by the party, and the place of signing after the attestation clause, does not change the fact or invalidate
the execution.
We take the whole instrument and the signature of
vising the

same, or

express direction,
of said devisor by

Daniel Huff in connection
well

the

therewith, and find that the formalities,

as

legalities of the execution, have been complied with. He
has signed the will as his will, with three witnesses to the fact, who
also signed, attesting and subscribing their names, If we go into the
most minute details of the law on this subject, we find nothing
that contravenes this position.
A will written on one side of a
sheet, with the signature of the testator and witnesses, held, was
a signing
at the “foot or end,” under the statute.
Jermyn vs.
Hervey, 1 English Law and Equity Reports, 634. A blank of about
ten lines was left between the conclusions of a will and the signature
■of a testator and witness—the will was held good.
1 English Law and
Equity Reports, 594. In Jonele vs. Hall, 4 Comstock’s New York
Rep., 140, although a wrap referred to in the will, as a part thereof,
followed the signatures, it was held a sufficient compliance with the
statute of signing at the “end.”
30 Law and Equity, 147. Under
our law no place is designated,
and no attestation clause is prescribed. A will signed without attestation clause is good. 2 R. J.,
88; 3 Bradford, N. Y., 355.
In a will under Section 1611 of the Code of Alabama, which relates
to the signing of the will, and is a substantial transcript of 29 Charles
II, held under such section in Armstrong vs. Armstrong, 29 Alabama,
538, although testator’s name is not written by himself, nor subscribed
to the will, yet, if written in the beginning of the will by another in
his presence, and under his direction, and acknowledged by him to
the attesting witnesses, was held to be valid.
No rule has been rigidly laid down on this subject, and we find even
under the English statute, a more technical definition than our own,
as
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by specifying the end of the will, that the rules have been uniformly
to hold a substantial compliance sufficient.
It is stated in Notes to p.
282, Kedfield on Wills, part 1st:
“Where the will fills two sides of a sheet of paper, leaving d ■> room
on the second page for the signatures, which were written along the
side of the will on the third page, this was held sufficient. So, also,
when the attestation was opposite to the end of the will, upon the third
side of the sheet, the*will ending on the second side; and when the
testator wrote his name, cross-wise upon the side of the paper, near the
foot, the witnesses’ names being at the bottom of the page. And we
might multiply authorities, but enough has been glanced at to sustain
the judgment of this Court in the case before us, that there was no error
in the charge of the court.
If the jury believed from the evidence that
it was so signed by the testator, with the intention to sign it as his
will, it was a good signature, for such is the law of Georgia.”
In the case of

Reagan-us. Reagan, 33 Ga., Suplt.,106, where
sign erasures and interlineations, the
Supreme Court held—
testator failed to

a

“After the execution and attestation of

a

codicil to

a

will when it

suggested that it did not express the wishes of the testator, and by
questioning him on the subject it was ascertained that the codicil, as

was

executed and attested, did not conform to testator’s wishes in two material particulars, and by erasure and interlineation the codicil was

changed in these particulars, and

a note

thereof made below the signa-

ture of the

testator, which note was signed by the witnesses to the codicil, but not by the testator, either in person or by another by his direction, that the codicil was not executed according to law.”

The will must he

signed, whatever form is used, in the
the testator.
“inpresence of the testator,” has been frequently
subject of judicial decision. In 6 Ga., 539, the Court

presence of
The term
the

decided that—
“Under the statute of frauds,

attesting witnesses in

requiring wills 1o be subscribed by
is not necessary that

presence of the testator, it
the witnesses should be in the same room or the

same

house with him,

that the testator

should, in fact, see the witnesses subscribe their
names; but it is necessary that the situation and circumstances of the
testator and witnesses be such that the testator, in his actual position,
might nave seen the act of attestation.”
or

Iii 23

Ga., 441, the Court further decided on the subject
attesting in the presence of the testator that if at the
time when the witnesses to a will subscribed it, a door shutter
of
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intervened between them and the testator,

and made it im-

possible for the testator to see them except by changing his
place, and the testator did not change his place, the will
was not attested and subscribed in the presence of the testator.
The Supreme Court of Georgia again decided, in
26 Ga., 294, on the same subject of attestations in the
presence of the testator, that if a testator execute his will
in extremity, being in great pain at the time, lying upon a
bedstead, with half stand-posts for curtains, and a curtain is
stretched across the head of the bed to protect him from the
air, and the will is carried for attestation back of the head
of the bed to a chest against the wall some seven feet distant, the testator not actually beholding the attestation, that
this attestation was not good. The fact proven in this case,
that the testator might have seen the attestion if he had
raised himself or removed the curtain, did not in the opinion
of the Court make the attestation sufficient.
the Court remarks

In this

case

:

“That the testator

ought to be able without any effort or change of
position to see the will and the .attestation thereof. It should appear that he was so present to them and they to him as that he might
and probably did see the attestation.
It will never do to hold that because a testator may change his position, or cause it to be done, or may
remove any intervening obstruction, without doing either, and thereby
he might have seen the attestation, that it was good.”
his

Witnesses, need not all sign at the same time. If unable
they may make their mark ; but it will

to write their names,

not do for

one

of the witnesses

by another witness,
Prob., 200.

even

names

to

at his request.

be written down

18 Ga., 396 ; Mod-

Nor can the testator sign his will in the presence of the
subscribing witnesses and retire to an ad joining room, where
they cannot be seen to sign and leave the paper to be signed
by them, which they actually do, and on a subsequent day
in his presence, recognize their signatures as right and
gen
uine. 33 Ga., \0l(\and 289; 45 Ga., 415.
The signature
of his will by a testator, in the presence of witnesses,
after
they have subscribed as witnesses to his will, as in the case
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of Dnffee et

Corridon, 40 Ga., 122, where the testa,
day after the witnesses had signed, was
held not to be a signature in presence of the testator.
1
Eed. L. C., on Wills, 638.
The terra “ presence ” does not mean the presence of an
insensible or of a stupid body however caused, but of a body
animated by a mind with strength sufficient to know what
it is doing. 33 Ga., Suplt., 106 : 1 Eed. on Wills, 245.
A will is legally attested in the presence of the testator,
if at the time of their signature as witnesses, (though all
al.,

subscribed

tor

vs.

a

not then

present together), the testator signs before each
acknowledges to each witness his signature, and
requests their attestations. Mod. Prob. of Wills, 107; 1
Eed., on Wills, 219 ; 30 Ga., 808.
In 41 Ga., 696, the Supreme Court of Georgia held, in
relation to the attestation of witnesses, (in the case of Huff
vs. Huff), as follows:
are

witness,

“

or

When the testator went to the warehouse of certain

purpose of executing
and one absent, and

parties for the

his will, and two of the witnesses were present,
after waiting some time, one of the parties re-

marked to the testator, as A came in, that he would answer as well;
and testator was introduced to A by B, and B remarked at the time
that testator wanted him to witness his

will; and they all went to a
and, under the facts, the Court charged the
jury, ‘if they believed, from the evidence, that one of the witnesses
was suggested to testator, and testator assented to such suggestion,
desk and executed

such assent

was

a

paper;

in law

a

request, or

equivalent to

a request.

»

)’

“1. That such

charge by the.Court was not error; that the law provides no special formalities about the witnesses to a will; it is sufficient
if they attest and subscribe the will in the presence of the testator; the
law implies the request in the consummation of the act, and no .-pecial
request by the testator is necessary.
“2. Where

witness to

will

acquainted with testator bewas requested to charge
the jury that if the witness knew nothing of the testable capacity of
the testator, he was not, in law, an attesting though a subscribing witness, and the will in that case was void, the Judge replying ‘that is the
a

fore the execution of the

a

was

not

will, and the Court

law.’

But also added—
“I

charge you, that if he was introduced to him and looked at him,
implies he knew whether or not he had testable capacity; that

the law
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in the Code, does not imply relation to the capacity of
Attesting means witnessing and subscribing. Thefae
turn of the execution being the object of such attestation and subscription, the inability of such witness to testify to the mental capacity of
the testator, did not render the will void, but only went to the credibility of such witness, in case he was called on to testify about the sanity or mental capacity of the testator, and the Court ought to have
refused Such charge as it is not the law.”
the word attest,
the testator.

While the formal

attesting clause is important, it is not
and can
prove the fact required by law.
24 Ga., 640 ; 1 Red. on
Wills, 230, 232, 238, 243, 285, 286; 45 Ga., 441; 30 Ga.,
essential if the witnesses did in fact attest properly,

808.

In

legal presumption arises of proper attestaby the witnesses. When the witnesses are dead, or
cannot be found, upon proof of their handwriting, and that
of the testator, the law presumes they attested whatever
facts are necessary to make the will valid. Mod. Prob. of
Wills, 196 ; 1 Red. on Wills, 243.
In 45 Ga., 416, when an attesting clause recited, in an
instrument partly a deed, and partly a will, “signed, sealed
and delivered in the presence of the witnesses,” and the
witnesses could not remember whether they signed in the
testator’s presence, the Supreme Court held—
some cases a

tion

“If

a

testamentary paper be proven by the witnesses to have been
by the testator in their presence, and they further state that

subscribed

they signed as witnesses, immediately thereafter, but they are unable
from want of recollection, to state affirmatively whether the testator
remained in the room or not, whilst they were subscribing, and seven
or eight years have elapsed, there is a presumption of law,
arising from
the fact of attestation, that it was duly attested, and it was error in the
Court to charge the jury that this presumption did not arise, unless
the attestation clause recited the presence of the testator during the
subscription of the witnesses.” See also, Red. on Wills, vol. 1, 243.
In

Greenleaf’s

Evidence, vol. 2, 588, the publication
by which a party designates
that he means to give effect to the paper as his will. A
formal publication of the will by the testator is not now
deemed necessary, it being held that the will may be good,
under the statute of frauds, without any words from the
of

a

will is defined to be the act
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declaratory of the nature of the instrument, or any
recognition of it, or allusion to it. Though sanity
is generally presumed, yet it is incumbent on the party
asking for the probate of a will affirmatively to establish
that the testator, at the time of executing it, knew that it
was his will.
It is not necessary,.however, that this knowledge be proved by direct evidence; it may be inferred from
his observauce of the forms and solemnities required by
testator

formal

statute for the due execution of

a

will.

And where the

testator, knowing the instrument to be his will, produced it
to three persons

they did

so

considered

as a

that the will
Preston

asking them to attest it as witnesses, and
presence, and returned it to him, this was
sufficient acknowledgement to them, in fact,

in his

on

was

his.

Legacies, 17,

says:

“

Publication is, in the eye of the
tion of a will, but it is not necessary

law, necessary to the due executhat such publication should beexpressly made by a person as his will, since, if it be in terms delivered
as a deed, it will be operative and be a due publication as a will.
Acknowledgment by the testator of his handwriting will also be a due
publication.”
As to
thus

knowledge of contents, the Code, in Section 2418,
provides:

‘‘In all cases,
tor is necessary

a knowledge of the contents of the paper by the testato its validity; but, usually, where a testator can read

and write, his signature, or the acknowledgment of his signature, is
sufficient. If, however, the scrivener or his immediate relations are

large beneficiaries under the will, greater proof will be
show a knowledge of the contents by the testator.”

Upon this section, we would remark:
of the testator to read and write, when

necessary

to

besides the ability
he signs his will,
showing his knowledge of the contents, this knowledge may
be inferred from the possession for a considerable time, and
from conversations concerning the same by himself and
others in his presence, and from acts indicating this knowledge, such as giving, during life, the same property in the
same way to the same legatee.
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CHAPTER X.
REVOCATION AND REPUBLICATION OF WILLS.

of Wills—Decision on Revocation—

Revocation and Republicatiou

Presumption from Loss of Will—Cancellation, Destruction and
Obliteration of Will—.Cancellation by Mistake of Law or Fact or

Mistake of Law or Facts—Obliteration by
Mistake—Implied Revocation from Birth of Child or Marriage—Republication by Codicil.
Fraud—Revocation upon

The Code regulates this subject of Revocation and Republication of Wills, in Sections 2470, 2471, 2472, 2473,
2474, 2475, 2476, 2477, 2478, as follows :
“Section 2470. A will

having

no

effect until the death of the testahis death; and
revocation, the

tor, is necessarily revocable by him at any time before
even in case of mutual wills with a covenant against
power of revocation remains.
Sec. 2471. A revocation maybe

either express or resulting. An exrevocation is where the maker, by writing or acts, annuls the instrument.
An implied revocation results from the execution of a
subsequent inconsistent will. The former takes effect instantly, or independently of the validity or ultimate fate of the will, or other instrument containing it.
The latter takes effect only when the subsequent
inconsistent will becomes effectual, and .hence, if from any cause it
fails, the revocation is not completed.
Sec. 2472. An express revocation, by written instrument, must be
executed with the same formality, and attested by the same number of
witnesses, as are requisite for the execution of a will. The destruction
of a will expressly revoking all former wills, does not revive a former
will unless subsequently republished.
In such cases the republication
may be proved by parol.
Sec. 2473. An express revocation may be effected by any destruction
or obliteration of the original will, or a duplicate done by the testator,
or by his direction, with an intention to revoke; such intention will be
presumed from the obliteration or cancelling of a material portion of
the will ^ but if the part cancelled be immaterial, such as the seal, no
such presumption arises.
press

Sec. 2474. In all
sary to

cases

of revocation, the intention to revoke is

make it effectual.

An

neces-

clause of revocation will not
testamentary paper where it is manifest that such was

operate upon a
not the intention.

express
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“Sec. 2475. An implied revocation extends only so far as the inconsistency exists. Any portion of the first will, which can stand consistently with the testamentary scheme, and bequests made in the last,
shall remain unrevoked.

“Sec. 2476. Where there
the latter must

are

inconsistent

provisions in the

same

will

prevail.

“Sec. 2477.
In all cases the marriage of the testator, or the birth of
child to him, subsequent to the making of a will, in which no provision is made in contemplation of such an event, shall be a revocation
of the will.
a

“Sec. 2478.

A codicil

properly executed and annexed to a revoked
republication of the same, Any writing executed with all the formalities required for a will, may operate as a republication. A republication of the same paper in the presence of
three witnesses, who shall subscribe as additional attesting witnesses,
shall be good.
A parol republication in the presence of the original
witnesses to the will shall be good.”
will shall amount to

a

Decisions

establishing the rale laid down in Section 2474
express clause of revocation will not operate upon
a
testamentary paper, where it is manifest that such was
not the intention, may be found in 1 Eng. Ec. Rep., 346;
7 Eng. Ec. Rep., 243 ; 1 Brad. Surrog. Rep., 121; 1 Jarman,
173 ; 2 Jarman, 723. According to these authorites, the want
of intention to revoke, though expressly declared, may be
shown from the very different form of the executed paper.
When it is shown that a will has been executed, and the
same cannot be found, the legal presumption arises of revocation by destruction, (29 Ga., 509), and such presumption
must be rebutted 39 Ga., 168. In 30 Ga., 528, the Supreme
Court decided that a will executed in pursuance of an
agreement between parties about to marry, and who did
marry, and carrying out the agreement by its provisions,
that

an

could not be revoked.
In the class of

cases

arising from cancellation, distruc-

tion, obliteration, etc., parol evidence is always admissible
to show what acts

were

done and to

explain testator’s in-

tentions, 43 Ga., 143.
As to

burning, canceling, tearing and obliterating wills,
hold, that for the purpose of revocation it is not
necessary that there should be an entire destruction by burnthe courts
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ing, tearing, or an entire defacement, by cancelling and obliterating the will. Slight tearing or burning, if done clearly
with intent to revoke, are sufficient for that purpose.
Mod. Prob., 225. The Court says, in 4 Cowen, 283:
the mind, must be demonstrated by
of revocation. If any of these acts
performed in the slightest manner with the declared intent to re-

“Revocation
some
are

being an act of
outward and visible sign

voke, it will be

an

effectual revocation.”

So when the acts of obliteration

cancelation

clearly
proven, and shown to be done for that purpose, the whole
will, in every word and line, need not be obliterated or
canceled. Marks across it, and through it, so as to show
the testator intended to reach the whole paper, are sufficient
to revoke it.

are

Mod. Prob., 226.

Though the testator has torn his will into several parts,
obliterated it, if, before he has finished his intended acts
of obliteration, etc., he desists and repents, and it is found,
from all the evidence, that he had not completed his intended
destruction, there is no revocation.
So, throwing a will into the fire, and snatching it up, the
will only being scorched or singed, does not revoke it.
Mod. Prob., 229, 232.
When a man having two wills in his hands, by mistake
destroys the wrong one, here the will saved is revoked.
And if a testator, desiring to revoke his will, calls for r., :,d
by fraud a different paper is handed to him, then the will
is considered to be revoked. 17 Ga., 448. When a person
keeps a copy of his will, and commits a duplicate to a friend
to keep, and then destroys the one in his possession, here
the will in the friend’s custody is revoked. So where a
testator, in any degree, changes his interest in the real estate
devised by his will. Mod. Prob., 278, 283. An important
class of cases under this title of revocation is, when a man,
having made his will, subsequently makes a different disposition under a false impression, which is the very motive
for the subsequent will; as, if one having previously willed
to A, afterwards by codicil devises the same property given
or

■

or
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A to

B, his beloved wife, who is, in fac1, not his wife, but
another, and has imposed herself, by some fraud,
the testator, then there is no revocation of the legacy to

the wife of
on

There is

A.

no

revocation when

a

will is canceled under

assumption of facts. 1 Wins. Ex., 92.
subject of revocation, North in his Probate
Practice, sums up the law as follows, on pages 26, 27, 28

an erroneous

On the

and 29:
“A

portion of a will may be revoked by obliteration by the testator
revoking the remaining parts. And if the testator destroys
his will with the mere general purpose of thereafter making another,
the revocation becomes effectual, though he dies without carrying
such purpose of making a new will into effect. It is only where the
testator revokes a former will, upon the supposition that he has executed a subsequent valid will, which proves invalid, that the act of
revocation is held incomplete.
“Partial obliterations do not always amount to a revocation, for they
may be dependent upon a condition; as where the testator makes
obliterations only with a view to substitute other provisions in lieu of
those erased, and where it is obvious that the making of the one, depended upon the supposed validity of the other, in the mind of the
testator, and that the erasures would not have been made, except upon
the condition that the substituted portions could and would become
operative, it has been uniformly held that where the alterations or additions have not been so executed, as to become valid portions of the
instrument, the erasures cannot be treated as effective revocations of
those portions even.
Thus, in Wolf vs. Bollinger, a will devising
an estate to Wolf was altered by the testator by drawing lines through
that name, but not obliterating it so that it could not be read,
and by interlining the name of Bollinger above, and the alteration was not attested by two witnesses in presence of the testator:—Held, that the interlineation for want of attestation according to law, did not operate to change the will, and also that
the canceling of one name
and the substitution of another
were concurrent acts tending to the same purpose, that is to give the
property to Bollinger, and the failure to do this prevented the cancellation also from taking effect, and left the will to stand as it was
before the alteration was attempted.
without

“Where the testator makes
will
ed

an erasure, rendering a portion of the
illegible, probate will be allowed, and the illegible portions treat-

as

blanks.

And where the testator makes

an

alteration in his will

by erasure and interlineation, or in any other mode, without authentieating the alteration, by a new attestation in presence of witnesses, as
required by statute, it will be presumed, that the erasure was
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the alterations going into effect as

of refar as
it is legible after the attempted alteration.
And where the testator
struck out the name of one trustee, and inserted two other names and
substitute, and such alterations not being valid for want
attestation, the will stands in force, the same as it did before, so
a

republish the
gift in any respect; and also that
whose name remained legible, must act as sole trustee.
there is a codicil to the will, which takes no notice of
tions, the presumption is, that they were made after the
made

some

other alterations, but did not

held not to affect the

will, it

was

the trustee,
And where
such altera-

date of the

codicil.
was executed in duplicate, both copies being in the
custody, and one of them was found mutilated and the other
preserved, it was held the will remained unrevoked.
The statutory word ‘tearing’ has been held to include cutting.
Cutting out a part, as the name of a legatee, is deemed a revocation to
that extent; and cutting out or obliterating the principal part, as the
signature of the testator, or of the witnesses, will be a revocation of

“When the will

testator’s
“

the whole will.”
“

as a sealed instrument, and tore
revoke, it was held a sufficient revocation,
notwithstanding the statute did not require a seal.
Act and intention must concur.
Mere tearing or otherwise destroying one’s will, by accident, and without any intention of revocation,
will not have any legal effect; and this may always be shown by
extrinsic evidence, as that it is the effect of wear only.”
To cancel a paper, means to cross the written lines, and deface
them, or blot out and obliterate them.
“Soundness of mind and memory is as necessary to the valid revocation of a will as to its execution.
Therefore, the mere fact of tearing,
canceling, obliterating, burning, etc., without the intent to revoke,
which the statute makes indispensable to the revocation, and which
could not exist unless the testator were in his sane mind, could have
no legal operation upon the instrument.
And a will or codicil executed

Where

one

had executed his will

off the seal with intent to
“

“

under undue influence will not revoke

a

former will.

Upon the subject of implied revocation arising from
marriage or birth of a child, the Supreme Court of Georgia
has made several decisions.' In 10 Ga., 79, the Court decided—
“

testator made his will, disposing of his property to his
children, then in life, and, two years after the date of the
will, had another child born, for whom no ’positive provision was made,
and departed this life without altering or revoking said will after the
birth of such after-born child, that, according to the provisions of the
Act of of 1834, the testator must be considered as having died intestate,
Where

a

wife and his
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notwithstanding such after-born child might be entitled to some portion
of the testator’s estate under the will, on the happening of certain
contingencies mentioned therein, under the general description of
children.”

In 41

Ga., 58, the Court again held—

its face that the testator made it incontemplation of the birth of a child, or children, to him subsequent to its execution, that the Court below erred in instructing the jury to find a
verdict setting it aside because a provision to such child is not
“If the will shows upon

made.”

In 45
“

Ga., 415, the Court again held—

marriage of the testator, or the birth of a child to him, subsequent to the making of a will, in which no provision is made in contemplation of such an event, is, by presumption of law, a revocation of
the will, and this presumption cannot be rebutted by any declarations
of the testator, whether by parol or in writing, at the time of the marriage, or even by a settlement on the wife, and a renunciation by her
of all interest in the estate of the husband, unless the declarations or
provisions be testamentary in their character, and be executed by the
testator with the forms and solemnities required for making a will.”
The

In this

decision, McCay, J., p. 439, commented
2477, above quoted, in the following language :

on

Section

“The revocation is, by these words, made to turn, not upon any
provision made for the wife or child, but upon whether the testator,
by his will, has made a provision for such an event. If, by his will he
has done so, the will is not revoked.
If he has not, it is revoked.
It is immaterial whether this provision for the event is a provision for the wife or child or not; it is enough if it is for the
event.
If the provisions of the will, meet the requirements of the
statute, it is not revoked, if they do not, it is revoked. Whether
the wife or child
is provided for in some other way has
nothing to do with it; the law, by its express, positive terms,
makes it turn upon the provisions of the will. The only questions to
be asked are: 1st. Was the marriage or birth subsequent to the
making of the will? 2d. Does the will make a provision for the event?
If the first question must be answered in the affirmative, and the
second in the negative, the will must stand revoked, unless the Court
has power to say and does say that it will alter or modify the law to
meet a case that it may think a hard one.
“It is evident that Mr. Deupree did not intend to revoke his will by
his marriage, but the difficulty is, (supposing this paper of 1853 to be
his last will) he has not expressed that want of intent, in the legal
way, to-wit: he has not by his will, made a provision in contempla-
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The law has fixed that way, and that way only, as
by which such event of intent shall be manifested; and the
Courts have no more power to say he may do this in any other way,
than they have to say he may show his intent to make a will in some
other way than in the way prescribed. Exactly such fact, and exactly
such a will as this section of the Code provides for, here exists.
It is,

tion of the event.
the

means

in my judgment, therefore, revoked. But, if
made an addition to his will, confirming it and

Mr. Deupree, in 1864,

making a provision for
marriage, then, as this will consists of both these
papers, his will is not revoked by his marriage.
I agree with the
Court below that the paper executed in 1864 is testamentary in some
of its provisions. It undertakes to provide for the disposition of certain of his property at his death, and it, in express terms, reaffirms his
will made in 1853, by declaring that any children to be born to him
shall take under said will, etc.”
the event of his

Upon the subject of republication of a revoked will by a
the Supreme Court, in 35 Ga., 151, held as

proper codicil,
follows:

codicil to a will of lands, so exethe statute of passing lands, is a
republication of the original will, and the effect of such a republication is
to make the will operate in the same manner as if executed at the time
of such republication, unless a special intent is manifest in the codicil
to restrain such operation, and give it a less extensive effect.
In other
words, it brings down the will to the date of the codicil, making the
will speak as of that date. That is, both will and codicil should be
“

Prima facie, the execution of a
as to be capable within

cuted itself

taken

as one

entire instrument.”

Jarman, vol. 1, 172, and voh 2, 723,
“

says,

that—

As the term ‘ will ’ consists of all the paper on which it is
when a testator by codicil refers to and confirms his will,

expressed,
he will be

considered

as confirming whatever makes his will; but the inference
by the words of the codicil and will itself, and other codicils, be
repealed.”

may,

See, also, Mod. Prob. of Wills, 290, 291, 295, 296,
297; Red. on Wills, 308, 318.
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CHAPTER XI.
NUNCUPATIVE WILL8.

Nuncupative Wills—Decision on Nuncupative Wills—Donatuus causaMortes ; this subject as explained by North in his Probate Practice,,
pp. 276-277, etc.
The Code

regulates the law .of nuncupative wills, in

Sections 2479 to 2482,
“

thus

:

Sec. 2479—No nuncupative

will shall be good that is not proved,
by the oaths of at least three competent witnesses that were present at
the making thereof; nor unless it be proved that the testator, at the time
of pronouncing the same, did bid the persons present, or some of them,
bear witness that such was his will, or to that effect; nor unless such
nuncupative will was made in the time of the last sickness of the
deceased, and in the house of his habitation, or dwelling, or where hehath been resident for the space of ten days, or more, next before the
making of such will, except where such person was surprised or taken
sick, being from his own home, and died before he returned to the
place of his dwelling.
“Sec. 2480. Application for probate of a nuncupative will must be
made before the court within six months after the death of the testator,
and the substance of the testamentary dispositions must be reduced to

writing within thirty days after the speaking of the same.”
‘‘Sec. 2481. Upon all applications for-probate of nuncupative wills,
the same notice must be given to the heirs at law, as required on probates in solemn form of other wills.”

All property, real and personal,
properly made and proved.”

“Sec. 2482.
tive wills

The

may pass

by

nuncupa-

provisions of these sections are all rigidly enforced
nuncupative will is offered for probate.
Three witnesses must prove the words spoken, all of
whom must have been present at the speaking of the words,
and all of whom must have been bidden by the testator to
bear witness for him that such was his will, or to that
effect. The will must be made in the time of testator’s last sickwhen

a

5
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and in his dwelling, or where the testator resided for
days or more next before the making of
where the testator was taken sick being
from his own home, and died before returning to his dwelling.
In 22 Ga., 293, the Court held a man to be in his last
sickness, who was wounded and died from his wound in
twelve hours. In the same volume, page 606, the court held
that a written will signed by the maker could not be set up
as a nuncupative will.
The Supreme Court in 42 Ga., 361,
disagreed upon the affirmance of the decision in 22 Ga.,
606, one of the judges holding that a written will might be
proved as a nuncupative will, if after the same was written
and signed, and before it could be attested, the testator
suddenly died, and in other respects the law as to nuncupative wills was respected.
In the case in 42 Ga., 361, the Court held the alleged
nuncupative will invalid. Inasmuch as it did not appear

ness,

the space of ten
the will, except

from the evidence in the record that the testatrix

was

in

extremis at the time of her

dictating and signing said paper
writing, or that she was prevented by any sudden surprise
or providential cause, from executing the same in the manner as
required by the laws of this State, said paper writing
could not be established as a nuncupative will in the
courts of this State.
DONATIO

A

subject

“donatio

CAUSA MORTIS.

similar to nuncupative wills is that of
This sort of gift the Code profollowing language, in Section 2668 :

very

causa

vides for in the

mortis.”

“A

gift in contemplation of death, (donatio causa mortis) must be
by a person during his last illness,'or in peril of death. Must
be intended to be absolute only in case of death, and must be perfected
by either actual or symbolical delivery. Such a gift so evidenced,
may be made of any personal property by parol, and proved by one or

made

more

witnesses.”

It will be noticed that this sort of

gift is confined to
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personal property, and must be proved by

one

witness at

least.
Such

gift is defined by Roper, v. 1, p. 26, to be when
person, being in peril of death, gives something to
another, to be the donee’s in the event of the donor’s death.
This kind of gift so far resembles a legacy that it is ambulatory and incomplete during the donor’s life; that is, may
be recalled by the donor though actually delivered, and is
subject to his debts on a deficiency of assets. As just said,
this kind of gift must be made by the donor in peril of
death or during his last illness, to take effect only in case
the giver dies. It is not necessary for the donor to declare
expressly that the gift is made conditionally, for if the gift
be made during the last illness of the donor, the law infers
the condition that the donee is only to hold in case of the
donor’s death. Delivery must also accompany this kind of
gift. Though the donatio causa mortis can be resumed
by the donor during his life, this resumption must be by a
complete act taking effect before death. The gift cannot
be recalled or revoked by a will.
North, in his Probate Practice, on' pages 276, 277 and
278, discusses this subject as follows:
a

a

“The

gift to operate as a good donatio mortis causa, must be made to
only in case of the donor’s death, by his existing disorder.
A gift to take effect immediately is not such a gift.
«
“There must be a delivery of it to the donee, or to some one in trust
for him, and possession must continue in the donee or trustee, till the
take effect

death of the donor.
be

But articles in

a

store-room

or

ware-house may

sufficiently delivered by delivering to the donee the key to the room
or building in which they are stored.
“The delivery is insufficient unless the donor parts with all control
over the subject of the gift.
Authorities are all agreed upon this.
“Money and bank notes, also notes of private individuals and drafts
payable to the donor, and bonds and mortgages, are proper subjects
of gift mortis causa, and need not be endorsed or assigned.
“But the promissory note or other contract of the donor by which
he undertakes to pay money, either during his life or out of his estate
after his decease, will not constitute a valid gift mortis causa-, neither
will his draft or check unaccepted.
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"A deed of

personal estate to the wife, the donee having the control
it till the donor’s death, has been held a good

and management of
donatio mortis causa.
“A person may,

by

way

of donatio mortis causa, remit a debt due him

by a surrender of the securities, with a verbal declaration of intention
to that effect.

“Gifts mortis causa are always conditional, and depend upon the
contingency of expected death, and they are defeasible by revocation,
or deliverance from the peril.
To constitute a good donatio mortis
causa

the circumstances must be such as to show that the donor inten-

ded the

gift to take effect if he should die shortly afterwards, but if
death

he should recover, the thing should be restored to him.
And the
of the donee during the donor’s life operates as a revocation.

“The donee in this species of gift derives his title directly from the
donor, and not ih any sense from the personal representative of the
donor; and the donation is in no sense of the character of a testamentary gift. A gift mortis causa may be made for a special purpose, and
coupled with a trust.
“In order to sustain such a gift, the proof must be clear of the donor’s intention to make

an absolute gift in contemplation of death,
necessarily on the donee. The temptations are so
many, and the facilities so great for unscrupulous persons to defraud
the heirs by means of these gifts, that the question of fact whether a
particular gift mortis causa has been made or not, is examined with
jealous care.
“There is no limit to the extent of such a gift, provided there is
other property of the donor sufficient to satisfy his creditors.
And
with reference to its effect after his death, it is good notwithstanding
a previous will.”

and the burden is

See also 2 Sckouler’s Personal

Property, 152.
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CHAPTEK XII.
PROBATE

OP
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Probate of wills—What Court has jurisdiction over probate of wills—
Probate in common and solemn form—Probate when minors are parties—Probate of

nuncupative wills—Production, record and custody
original wills—Who can offer a will for probate—Refusal of executor to offer for probate—Whom executor represents on probate of
wills—Witnesses to wills how compelled to attend on probate—Admissions of executor and legatees—Lost or destroyed wills how
proved—How far wills admitted to probate in another State may be
used in this State—Wills proved and admitted to record in a foreign
State—When interrogatories to prove wills may be taken—Acquiescence of next of kin in proof of will in solemn form—Refunding
legacy by next of kin when required as preliminary to caveat—The
persons in privity with executor on probate of wills in solemn form
—When witnesses to wills disagree—Opinions of witnesses on sanity,
monomania and imbecility—Declarations of testator when admissable—Competency of witnesses to prove wills—Proof of contents of
lost will—Wills admitted to probate in other States affecting realty
of

in this State—Renunciation of executor.

Section 2421 of the Code declares “ that the Court of

Ordinary of that county in which the testator resided at
death, has exclusive jurisdiction of his will,
so far as relates to the probate of the same.”
In 53 Ga.,
302, this section was held to include, also, a case where an
effort was made by a bill in equity to set aside the probate
of .a will, and to prohibit any such proceedings.
See, also,
27 Ga., 17.
A sort of preliminary probate, confined to taking the
testimony for proof in common form, is allowed by Section
2422 of the Code, as follows:
the time of his

“

If the testator shall die out of the

county of his residence, and the

witnesses to his will shall reside in the county where

he died, the Ordi-

nary of the latter county may receive the probate in common form of
such will, and transmit it, certified under his seal of office, together
with the

original will, to the Ordinary of the county of the testator’s
residence; and such certified probate shall authorize the latter court to
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grant probate and admit to record in common form, and to grant letters testamentary or of administration therein; provided always, that no
caveat is filed to such probate and record,”

There

are

Probate in
“

two forms of

common

probate, common and solemn.
regulated by the Code :

form is thus

Sec. 2453. Probate of

form.

a will may be either in common or solemn
In the former case, upon the testimony of a single subscribing

witness, and without notice to any one, the will may be proved and
admitted to record. But such prohate and record is not conclusive
upon any one interested in the estate adversely to the will, and if
afterwards set aside, does not protect the executor in any of his acts,
further than the payment of the debts of the estate. Purchasers under
sales from

him, legally made, will be protected, if bona Jute and without

notice.”

Under Section 2425 of the Code, probate in common
form becomes conclusive upon all parties in interest after
the expiration of seven years from the time of such pro-

bate, except minor heirs at law, who may require proof in
solemn form and interpose a caveat at any time within four

after arrival at age. In such cases, if the will is reprobate and record in solemn form, an intestacy shall
be declared only as to such minor, and not as to others
whose right to caveat is barred by lapse of time.
Under Section 2426 of the Code, probate in common
form may be taken by the Ordinary at any time during vacation, but the order admitting the will to record, and grant"
ing letters testamentary, shall be granted only at a regular

years
fused

term.

Probate in solemn form is

regulated by the Code

as

fol-

lows:
“Sec.

2424.

Probate by the witnesses, or in solemn form, is where,

after due notice to all the heirs at

law, the will is proven by all the witin existence and within the jurisdiction of the court, or by proof
of their signatures, and that of the'testator, the witnesses being dead,

nesses

and ordered to record; such probate is conclusive upon all the parties
notified, and all the legatees under the will who are represented in the
executor. ”
“

Sec. 2427. Notice of a motion for probate in solemn form must be
personal, if the party reside in the State, and at least ten days before
the term of the court where the probate is to be made; if the residence
be without the State, or unknown, then the court shall pass such order
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as to publication as will tend most effectually to give
records of the courts shall show the persons notified, and

of the notice

notice.

The

the character

given.”

“

Sec. 2428. If any

“

Sec. 2480.

of the persons interested as heirs be minors, or
of unsound mind, guardians ad litem shall be appointed by the court,
or the probate shall not be conclusive as to them. ”
Application for probate of

a

nuncupative will must be

made before the court within six months after the death of the testa-

tor, and the substance of the testamentary dispositions must be reduced

writing within thirty days after the speaking of the same.
Sec. 2481. Upon all applications for probate of nuncupative wills,
the same notice must be given to the heirs at law as required on proto

“

bates in solemn form of other wills.”

The Code

provides for the production and record and
keeping of the original will in Sections 2430, 2432, of the
Code, as follows:
“

Sec. 2430.

Every person having possession of a will must file the
Ordinary of the county having jurisdiction, and on failure to do so, the Ordinary may issue process as for contempt, and fine
and imprison the person thus withholding the paper, until the same
same

with the

shall be delivered.”

“Sec. 2432. The
main

on

original will, when proved and recorded, shall reOrdinary, and certified copies thereof
in any cause and in any court in this State.”

file in the office of the

shall be evidence

Sections

2434, 2435, 2436, of the Code define by whom

and when wills must be offered for
of

a

refusal

probate, and the effect
by the executor to offer for probate, as follows:

Sec. 2434. “ The

right to offer a will for probate belongs to the ex-

ecutor, if one be named,

If the executor be dead,

or

non-resident, or
the

refuses to act, or none be named, any person interested may offer
will for probate.
A citizen of any other State or Territory

of

the United States may be nominated, and may act as executor or coexecutor of the will of a deceased citizen of Georgia, when such executor has such interest in the estate of the deceased, and will give the

bond

required in Section 2458 of this Code, in

cases

ot non resident ad-

ministrators.”
Sec. 2435. “ The executor must offer the will for probate as soon as

practicable after thedeath of testator, and must qualify, unless restrained
by the will, within twelve months after the same is admitted to record. If
he fails to offer it for probate for an unreasonable time, or is not qualifled within the time specified, he shall be deemed to have renounced his
right as executor. If, however, there are several executors, and one
qualifies within the time specified, and afterwards dies, or is removed,
another may then qualify within twelve months from the decease of
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and be entitled to all the rights of an originally quali-

fied executor.”
Sec. 2436.
of

“ An executor who has either

formally,

or

by operation

law, voluntarily renounced his trust, cannot afterwards relieve

himself from the effect of such renunciation.”

Section 2429 of the Code
ment of
“

testimony to

prove

prescribes thus for the procurewills :

Witnesses to wills may

be examined by commission, in the same
and under the same circumstances, as other witnesses in other
cases, and the Ordinary shall have power to issue commissions to take
testimony, and to compel the attendance of witnesses in like manner
with the Superior Court.”
Under Section 2431 of the Code, “ if a will be lost or destroyed, subsequent to the death, or without the consent, of the testator, a copy of
the same, clearly proved to be such by the subscribing witnesses and
other evidence, may be admitted to probate and record in lieu of the
cases,

original; but in every such case the presumption is of revocation by
and that presumption must be rebutted by proof.”

the testator,

Foreign wills are provided for by Section 2433 of the
Code, and by act of 1874, page 83, thus:
“

a

Sec. 2433. If

will of

State,

a

a party claims title to personally in this State, under
non-resident, executed and admitted to probate in another

a copy

of said will, and the probate thereof, and the order ad-

mitting the same to record, according to the laws of such other State,
when

properly certified under the laws of the United States, shall be
place of the original.”
“Act 1874, p. 83. : “In all cases where any person has died, or
may hereafter die, leaving property in this State, and having a will
which has been, or may hereafter be, proved and admitted to record in
the proper court of any country without the limits of the United States
it shall be lawful for the Court of Ordinary of the county where the
testator was domiciled at the time of his death, if a citizen of this
State, or of any county in which any of such property may be situated, if he were a foreigner, to receive a copy of such will, and of the
probate thereof, authenticated by the seal of the court where the same
may be, and to grant letters testamentary, or of administration with
the will annexed, as the case may be, to a citizen of this State, applying for, and lawfully qualified to receive, the same, in the same manner
as if the original will had been proved in said Court of
Ordinary.
Provided, nevertheless, that said will be valid under the laws of this
State: and provided, also, that such authenticated copy of the probate
shall only be prima facie evidence of the due execution of said will, and
may be objected to by caveat and rebutted by proof, as in case of a will
offered for original probate.”
admitted in evidence in
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passed by the Legislature of Georgia in
1878, in relation to probate of foreign wills, and appointment of administrators, and to execute the same, of which
Sections 1,2 and 3 are as follows:
“

was

Section 1. Be it enacted, That the Courts of Ordinary

ofJhe sevjurisdiction to take probate of,
and admit to record, last wills of persons who have died, or may hereafter die, in other States, leaving any real or other estate in this State
eral counties of this fc-tate shall have

devised
“

or

bequeathed under said wills.

cases where no executor, resident
State, has been appointed by such foreign wills, or where the resident executor named in such foreign wills shall fail to qualify thereon,
the failure or omission of thenon resideut executor to make probate of
and take out letters testamentary within twelve months from the testator’s death, the Courts of Ordinary of this State shall have jurisdiction,
upon the filing in the Ordinary’s office of the county in which any
real or personal estate of a non-resident deceased person may be located, of a properly certified copy of such foreign will, with a duly
authenticated copy of the probate thereof, and of the judgment of the
court admitting the same to record, (in case such will shall, before
that time, have been admitted to record in another State), to issue letters of administration with will annexed of such foreign will, and if
such foreign will has not been admitted to record in the State where
executed, then such Ordinary may admit to probate and record such
foreign wills, and issue letters of administration with the will annexed,
Provided, that nothing herein contained shall authorize the appoint-

Sec. 3. Be it also enacted: In all

in this

ment of such administrator in

thorized administrator

or

case

of such

foregin will when a duly au-

executor under the laws of another

State is

willing to discharge, and does, within twelve months from the testator’s death, proceed to discharge his duties concerning such property
in this State, according to existing laws as to foreign executors and administrators. ’*
“Sec. 3. And be it further enacted, That the rules for appointment
and government of administrators herein provided for, shall be the
now, or may be hereafter, prescribed by the laws of this
State for the appointment and government of other administrators

same as are

with will annexed.”

In proving a will in common
for the nominated executor, or

form, it is only necessary
other person desiring so
to prove the will, to produce the same at a regular term of
the Court of Ordinary of the county where the testator died,
and by proper petition request that the same be proved and
admitted to record, and then offer the testimony of wit-
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testify to all the requisite facts. This testiis generally taken by affidavit written on the will,
though it may be taken as testimony is usually taken, orally,
in which case the order of probate should so recite. The
proof of a will in common form, is usual and proper in cases
where it is important to collect debts, preserve property,
nesses

can

mony

and

save

expenses.
To prove a will in solemn form it is necessary to give
notice as prescribed by the Code, to all persons interested,
and at the regular term of the Court of Ordinary fixed for
the

hearing to produce the testimony as required by the
Code, and offer a petition to the Court for the probate
of the will in solemn form.
The testimony is usually
taken orally, and then put in the form of an affidavit on
the will. In 45 Ga., 416, the Court held as to sending
the original will out of the county and getting testimony
of witnesses from other counties, that, “witnesses cannot
be compelled in civil cases to attend court out of the county
of their residence. It is in the power of parties under the
direction of the Court to present the original paper propounded as a will to witnesses residing out of the county
of the trial by interrogatories.” If the case is properly
made out, the Court should order the will to be recorded
as the last will of the testator, and if not the Court should
decide, that it is not proved to be his last will, and, therefore, its probate is refused. The facts to be shown on
probate of a will in any form, are that the testator signed
himself, or expressly directed some other person to sign for
him, who did sign the testator’s name in his presence—that
the signing, or acknowledgement of signature, if that is
done, was made in presence of. three witnesses not necessarily at once, but certainly before so many, that the witnesses signed as such in presence of the testator, not necessarily all at once, that the instrument offered as the last will
was executed when the
alleged testator was of sound and
disposing mind and memory, and that the same was executed
voluntarily by him. Witnesses cannot swear to general
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statements of

misrepresentation and exercise of undue influence, 59 Ga., 146, nor can a witness swear that from the
best of his knowledge and belief the testator did not make
the will freely and voluntarily.” 59 Ga., 146. When the
will is simply proved in common form, the proof becomes
conclusive in seven yeais, against all persons except minor
heirs at law.

See Section 2425 of the Code.

The next of kin interested

against the probate may, when
only proved in common form, by applying in
time, require the executor to prove the same in solemn
form, and are not liable for costs when they so move. 22
Ga„ 302. Simple acquiescence of the next of kin in the
probate in common form, even with a receipt of a legacy
under the will, will not prevent them from calling on the
executor to prove the will in solemn form, unless barred by
statute (Code, 2425), or by long acquiescence and delay in
holding the legacy. If the long acquiescence and delay
can be explained it will be no.bar.
Generally legacies received under a will must be tendere^liack by legatees as a'
condition of caveating the will. A4k. Ga., 446; 23 Ga., 526.
An exception to this rule is found where caveator is entitied, as heir, to the possession of the legacy held by him.
the will is

23

Ga., 529.
In 23

Ga., 309, it

“There

was

held that—

such

privity between the distributees of an estate as
to make a judgment against a portion of them a bar to the others, and
that the executor propounding is not the representative of the heirs-atlaw, nor of the legatees named in the will, unless their interest as legatees is greater than that of heirs.”
In 13 Ga., 172, it was held that—
“A

was no

judgment against the executor, setting aside a will on a rule to
it in solemn form (the will having been previously proved in
common form and recorded, and the executor qualified), is binding upon
the legatees, although not parties to the record, unless obtained by
fraud and collusion on the part of the executor.
If, pending that proceeding, the legatees, who are infants, have a guardian ad litem appointed who does not decline the trust and is present in Court, although
not made a party to the record, the judgment will, on that account, be
binding upon them.”
prove
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held—
proved

of the witnesses and

a

one

will in common form, upon the
of the heirs-at-law, called upon

by motion in writing duly served, to appear before the Ordinary
cause why said probate should not be set aside, on the ground
that the testatrix, at the making of the pretended will, was not of
sound mind, and was under undue influence, etc.; and the executor
appeared and propounded the will, and the same was set up as the last
will by the Ordinary, and there was an appeal to the Superior Court,
and the cause came on for trial; that the proceeding was substantially
a proceeding to pro ve the will in solemn form, as to all who were parties therein, or had notice thereof, that the executor had the opening
and conclusion of the case, and was bound to produce or account for
him

and show

the absence of all the witnesses to the will.”

In proving a will in solemn form, if any necessary party
is omitted in the proceedings, this can be amended, and such •

party duly served, or such party can voluntarily be made a
party by coming into court and so agreeing in writing, and
having the proper order passed, to show this. Persons objecting to the proof of a will in solemn form, are called
caveators, and their objections are expressed in a pleading
called a caveat, which can be amended as often as necessary,
either in the Court of

Ordinary

appeal in the Supepetition for probate of the
propounder, original and amended, for they are equally
amendable, constitute the pleadings to present the case to
the Court and jury. 26 Ga., 690.
Upon probate of a will if the witnesses to the same disagree as to necessary facts, such as soundness of mind, voluntary execution, the tribunal trying the case may, if satisfled by other testimony, still believe that the will is
validly
executed. 41 Ga., 696 ; Williams on Ex’rs, vol. 1, p. 217 ;
17 Ga., 364; 13 Illinois, 15. While, on the other hand, it
is true that the opinion of subscribing witnesses, from what
they have known at the time of execution of a will, may
make out a prima facie case of validity, still, if from all
the testimony, the jury is not satisfied of testator’s mental
soundness or freedom in execution of the instrument,
probate should be refused. 6 Ga., 324; 14 lb., 597; 30
rior Court.

This caveat and the

or on
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Ib., 191; 35 lb., 102. In the trial of cases involving the
validity of wills, opinions of witnesses form a material part
of the evidence offered to sustain and defeat the instru-

propounded, and the following rules taken from the
Supreme Court of Georgia, (See 6Ga., 324,
287 ; 7 Ib., 484; 10 Ib., 511; 13 Ib., 496; 14 Ib., 242 ;
20 Ib., 480, 600; 28 Ib., 237; 30 Ib., 418; 31 Ib., 42£;
36 Ib., 64 ; 3X !&>, 4,84,;) and from Red. on Wills, (See vol.
1 Red. p. 149-187), show how far such opinions are to be

ment

decisions of the

received:
“The

opinions of physicians, in relation to the sanity of the testa-

tor, are admissible whether founded on the symptoms and circumstances, as coming within their own observation, or as testified to by
others.
“The opinions of the subscribing witnesses to a will, as to the sanity of the testator are admissible, without stating the facts upon which
they are founded.
“The mere opinions of witnesses other than physicians, and the
attesting witnesses, are not admissible unless accompanied with the
facts on which they are founded; but having stated the appearance, conduct, conversation, or other particular facts from which the
state of the testator’s mind may be inferred, they are at liberty to express their belief or opinion, as the result of those facts.”

Declarations of the testator from the nature of the
are

offered in almost every case,

case

arising out of caveat to

wills,

as to insanity or undue influence, and have given rise
to much discussion, and many different decisions by eminent

judges.

In 14

Ga., 286, the Supreme Court held that—

“Parol evidence of

a testator’s previous declarations, is admissible
explain, alter, or contradict the will, but simply
to show as presumptive evidence of testamentary capacity, long continued expressions of a purpose, to dispose of his property in a particular way. For the same reason, such evidence of repeated declarations,
manifesting a long continued purpose, is admissible to rebut the presumption of undue influence.”

when offered not to

In 32
of

Ga., 156, on an issue involving only the question
revocation, where the testator’s will, written on a white

sheet of paper, was

unusual place, apparently
pieces, or tom asunder, and when the legal
presumption was, that it had been revoked by cancellation,
cut into two

found in

an
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the Court held declarations of the testator, showing he would
do entirely different from what course the will provided, were

opinion of Lumpkin,
J., showing that in his opinion, the declaration of testators
should be admitted in all contested cases to prove fraud,
undue influence, mistake, imbecility, insanity and monomania, but the case only justified a decision on the facts
See also 34 Ga., 45^ on de-

admissible. There is much in the written

^bove
stated-and no farther, i
claration of testator as to intent.
In 51

Ga., 32, the Court held that declarations of the tesin that case admissible only to show testator’s
state of mind, that the evidence in that case would not be
used to show fraud or undue influence. See also 59 Ga.,
67^13 Am. Dec., 395.
Redfield on Wills, (vol. 1., p. 528-539, 542-560), lays
down the following rules on declarations of testators, which
are the resiilt of the latest and best investigation:
tator

were

made contemporaneously with the
always admissible as part of thk res

“The declarations of the testator,

execution of the instrument, are

gestae, to determine whether the paper was published as the last will of
the party executing it.’’
“The declarations of the testator are
receivable, to determine his intention in regard to the revocation of
a former will, when made contemporaneously with some act of revocation, named in the statute, and which is equivocal in its character,
such as tearing or slightly burning.
where the contestants of the validity

There can be no question that
of the will attempt to show fraud,
or undue influence in procuring it, the testator’s declarations are competent evidence for some purposes. The great difficulty seems to lie in
determining the extent to which they will be allowed to operate, as
distinct and independent evidence of the facts embraced in such declarations.’’
“For this purpose

the declarations of the testator, made subsequent
will, to the effect that he had been misled, and
seduced into the execution of the instrument, or any other declaration
made by him, tending to establish the existence of fraud, or undue influence in the procurement of the will, where the force of the evidence
depended upon the veracity of the testator, in making such declarations, are, we think not properly admissible. Such declarations are,
in that view, mere hearsay evidence, and to be tested by the same
to the execution of the

rules

as

“And

other

hearsay evidence.”
although some of the American

cases

incline to hold, that the
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declarations of the testator

are admissible, to prove the fact of fraud,
having been exercised in the procurement of the
will, we think the rule of law is clearly against the admission of any
such testimony for that purpose. The point has been so ruled in a
considerable number of well-considered cases, and the principles of
evidence are so clearly in favor of the rejection of the testator’s naked
declarations, upon that point, that we cannot believe any such rule
will he permanently acted upon.”
or

undue influence

“In the last

case

named it

was

claimed that the testatrix had been

unduly influenced in making her will, and that her declarations, made
about the time of executing the instrument, were admissible for the
purpose of proving that fact, but the Court held:
“Although such declarations were clearly admissible, to show her
capacity, and the state of her mind, about the time of the execution of
the instrument, that they could not be received to prove the fact
urged against the validity of the will. And the same view is taken, by
the same Court, in a later case.”
“Such declarations afford the most satisfactory evidence, not only of
the strength of mind, but often exhibit those peculiar phases of the
mind, and of the affections, which especially expose the testator to be
overcome by the terror of threats, or the seductions of flattery; and although these declarations will necessarily afford some ground for
judging, in regard to the effect of any attempts ai undue influence,
that element in the testimony not being legitimate, can only be eliminated by the judge, in summing up to the jury. The declarations of
the testator, by presenting the precise state of his mind, will often afford great aid in determining the fact, how far attempts at fraud or
undue influence, may, or may not, have had their desired effect upon
the testator’s mind, and how far the will is the offspring of such attempts, on the one hand, or of the free and voluntary action of the testat or upon the other.”
“It is obvious that the declarations of the testator, made before the
execution of the

will, and while the subject was under consideration,
weight than declarations made after the execution of
the instrument, in determining whether the testators mind was in a
quiet and unruffled state, and wholly free from the influence of all
extraneous agencies, or was in agitation and distress, harrassed by
fears and apprehensions, and so excited and pained, as scarcely to
leave any quiet, and free discretion. But the declarations made long
will be of

more

before the execution of the will, and before the testator had the sub-

ject under consideration, may be proved for the purpose of showing
weakness, or unsoundness of mind, of a permanent character, since
the existence of such a state of mind being once shown, a very strong
presumption arises in favor of its continuance, unless there is very
distinct and clear evidence of its having been removed. So also declarations of the testator, made after the execution of the will, espe-
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cially if made soon after, may show such a state of fixed imbecility,
or perversion of mind, as would not be likely to have occurred, i i any
short period, unless by some sudden shock, and which may therefore
afford some just ground of opinion, in regard to the state of the testator’s mind, at the time of the execution of the instrument.”
“Declaration of the testator are often received, to the effect that he

intended to give particular persons,

named in the will, legacies, some-

naming the amount; and such declarations, made after the
execution of the instrument, as that he had given such legacies to
particular persons, are often received, in the trial of testamentary
causes, not for the purpose of establishing the fact of such legacies
having been given, for that could only be shown by the will itself; but
to show that the testator intended to make a disposition of his property
similar to that which he did make; that he had had the subject long
under consideration, and that he entertained these opinions and feelings at a time when there was no pretence of extraneous influence
upon him; or that he understood the nature of the provisions of his
will, and felt satisfied with them, after all presence, or effect, of any
disturbing influence upon the mind had been entirely removed.”
“We have examined the question of the admissibility of the declarations of the testator, as an independent means of proving fraud and
undue influence, with great care and thoroughness, and it must be admitted the cases are not a little conflicting, and the question itself more
or less perplexing.
The declarations of the testator so near the time
of making the will, as fairly to be regarded as part of the transaction,
showing agitation, anxiety or an unsettled state of mind, and the absence of that quiet composure, so requisite for the judicious disposition of one’s worldly estate, no doubt have some tendency to show an
attempt to influence the testator’s actions, sufficient to justify their admission generally.
It would seem, indeed, that such declarations must
always be received, upon settled principles of evidence, as part of the
times

res

gestm.

On the other hand, mere naked declarations of the testator, made so
remote from the time of execution as not to form part of the res gestm,
to the
or

effect that attempts at fraud or undue influence had been made,

had compelled him to make a will contrary to

intent,

as we

have before said,

seem

his real purpose'and
wholly inadmissible upon any

recognized principle of evidence.’’
“It seems to us that the distinction just intimated, between the
facts constituting undue influence, and the effect upon the mind of the
testator, the former of which cannot, but the latter may be, proved
by the declarations of the testator, being what concerns the state of
his mind at the date of the testamentary act, will go far to reconcile
all the cases upon this subject. For in what is said in many of the
cases, to the effect that the declaration of the testator may be proved,
to establish mental incapacity, but not to prove undue influence, the
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always sufficiently to have discriminated begoing to create undue influence. This
compound result when carefully analyzed, will be found to consist
partly of extraneous acts, and partly of the effects produced upon the
mind of the testator by such acts.
Both are equally indispensable to
be established by competent evidence.
The former can only be proved
by evidence, independent of the testator’s declarations; the latter are incapable of any satisfactory proof, except by means of such declaraseem

to us

tween the different elements

tions.”

See, also, North’s Prob. Practice., 48, 49, 50, 51; "Wharton
Evidence, 899, 900, 992, 980, 999, 1009; Pedfield’s
Leading Cases on Wills, 367, 397, 486; 10 Am. Law
Mag., 3d Am. Dec., 395, 790.
Since the act of 1866, embodied in Section 3854 of the
Code, the two sections thereof (2416, 2417), so far as these
provisions are inconsistent therewith, are clearly repealed.
The Code, in Section 2437, prohibits the introduction of
an executor’s admissions before
qualification, or of a legatee’s unless of a sole legatee, except the admission be in reference to the conduct or acts of the executor or
legatee
on

himself

In 14

as

to

some

matter relevant to the issue.

Ga., 286, it

“The admissions of

was

held—

executrix, who is a legatee to the extent of a
life interest in the whole of testator’s property, and the propounder of
the will, are competent evidence upon the trial of a caveat to that will.”

In 18
sions of

In 32

an

Ga., 687, 31 lb., 688, the court* admitted admisan

executor to

bind the estate.

Ga., 325, sayings of an executor who was also a
legatee, under a will, uttered before and at the time of
making a will, and forming part of res gestae, were admitted
ih evidence against the will.
To the same point, see 21 Ga., 552, and 51 lb., 20. When
wills have been lost or destroyed before or after death,
without the testator’s consent, while the Code provides in
Section 2431, above quoted, for the establishment of a copy,
which, when so proved, shall have the same effect as if notlost or destroyed, yet it does not state how contents of a
will shall be proved.
6
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Ga., 168, the Court held as to proof of contents of
wills, as follows :

In 3!)
lost

“In a proceeding to establish a -will which is alleged to have been
destroyed since the death of the testator, it is necessary to prove the
execution of the will by three subscribing witnesses, if in life, and
within the jurisdiction of the Court, as in case of probate in solemn
form. The contents of the will must be proved, and the presumption
of revocation by the testator, which is raised by law, must be rebutted
by such evidence as clearly satisfies the conscience of the jury ; but
this may be done by the subscribing witnesses, or any other competent
testimony, and, in case the testimony is in conflict, the jury, as in all
other cases, are the judges of the credibility of the witnesses.”

North, in his Probate Practice, Sections 142,143,144,145,
thus treats of lost and

destroyed wills:

or mislaid, its contents may be proved and
probate granted of the same, upon such evidence as is satisfactory to
the Court. Upon this, Greenleaf says: (vol. n., Section 688 a.) “If the
will is proved to be lost, it still may be admitted to probate upon
secondary evidence as in the case of lost deeds and other writings.
And though, as we have seen, if the will shown once to have existed,

“And where

cannot be

a

will is lost

found after the death of the testator, the presumption is that

destroyed it with intention to revoke, yet this presumption may be
rebutted by evidence. If so rebutted the contents of the will must be
proved by the clearest evidence, and this evidence must come from withe

nesses

who have read the will,

and whose recollection of its contents is

To authorize the probate of a lost will, by parol proof
of its contents, depending upon the recollection of witnesses, the evidence must be strong, positive and free from doubt. Courts are bound
to consider such evidence with great caution, and they cannot act upon
probabilities. Therefore, when the evidence showed that the testator
made a will, by which he undertook to make distribution of his estate,
trustworthy.”

in certain shares between his wife and

children, but the witness would
positively to some parts of the will, the Court held it an insuperable objection to the probate of the whole—for the will was not
such an one as could be proved in part, because the testator’s intention
could not be effectuated unless the whole could be proved and take
effect. But some cases have allowed probate of so much of the will,
as can be satisfactorily established.”
“In case of a lost or destroyed will it should be shown: 1. That the
will was duly executed. 2. That it was in existence at the time of the
testator’s death, or, 3. That it had been accidentally destroyed, without
his consent or knowledge, or fraudulently, during his lifetime, or accidentally or fraudulently after his death. 4. ■ Its contents."
not swear

“In

case

of

a

loss it must be shown that

an

exhaustive search has
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been made for the missing will, in all places where there is the remotest
possibility that it will be found, before any secondary evidence can be
received of its contents. And it is competent upon general principles
to introduce any proof which shows that the instrument propounded
is not a valid subsisting will; and for that purpose to show that the
same was revoked by a subsequent will, which was fraudulently destroyed; or destroyed by the testator when incompetent to perform ai
testamentary act. If a will is mutilated, or partially or wholly destroyed by the testator, or by his direction when not in a competent
state of mind to make an effective revocation, it will have no operative
effect upon the instrument, and probate will he granted the same as if
no such act had been done, so far as the contents of the instrument!
can be ascertained.
It has been held that where a will was gnawed to
pieces by rats, in the place of its deposit, probate may be granted
upon such proof as is afforded by the memory of witnesses and the
remaining fragments. A copy of an alleged lost will is obviously far.
more satisfactory than, any amount of testimony dependent upon thememory of witnesses, but this is not indispensable.
But although the
testimony of one witness, or of a copy verified by one witness, may
be sufficient to establish the contents of a lost will, it is unquestionably
necessary, that the due execution of the instrument should be proved
as in ordinary cases.
“Tearing, canceling, burning and obliterating a will,, as we havealready seen, does not operate as a revocation thereof,, unless the testator was of sound mind, and the act was done with intent to revoke.
To establish such wills, the proceedings would be the same as in case

of lost wills.

Of

course no

lost will could be establised without mak-

ing the same proof of the execution and of the testator’s capacity
would be required in establishing other wills.”
In another

as

proof of lost wills, (10 Am. L. Mag.,
790) the following elaborate opinion was given by the
case on

Court:
“The
can

No

question presents itself whether the declarations of the testator
as secondary evidence of the contents of the lost will.

be received

doubt,_ generally speaking, where secondary evidence is admissible,

if

oral, it must be given on oath; if documentary, it must be verifled on oath. Nevertheless, the declarations of deceased 'persons are in
several instances admitted as exceptions to the general rule when such
persons had peculiar means of knowledge, and may be supposed to
have been without motive to speak otherwise than according to the
truth. It is obvious that a man who has made his will stands preeminently
in that position. He must be taken to know the contents of the will
he has made. If he speaks of the provisions, he can have no motive
for misrepresenting them, except in the rare instances in which a
testator may

have the intention of misleading by his statements

re-
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specting his 'will. Generally speaking, statements of this kind are
honestly made, and this class of evidence may be put on the same
footing with the declarations of members of a family in matters of
pedigree, evidence not always to be relied on, yet sufficiently so to make
it worth admitting, leaving the effect to be judged of by those who have
to decide the case.
It is upon this principle, I presume, that the decdeceased testator have, in more than one instance, been
Thus they have been admitted, as in the case

larations of

a

admitted

evidence.

of Doe

as

Palmer (16 Q.

B. 747), to negative the presumption arising
appearing on the face of a will, that such interlineations have been made subsequently to the execution of the will.
In like manner, the declarations of a testator have been admitted to
show the continuing existence of the will at the time they were made,
and so to rebut the presumption of the will having been destroyed
animo revoeandi, when the will, having remained in the custody of the
testator, is no longer forthcoming. Thus, if a testator were to say:
When I am dead you will find my will in such a place,’ or ‘I have left my
estate Blackacre to my son John,’ or ‘I have left £5,000 to my daughter
Mary;’ such or similar declarations would be receivable in evidence, to
vs.

from interlineation

‘

show that the will was, so

istence at the time when

far

they

whether the statements made

will

can

be received

as

as was

were

by

a

known to the testator, in

ex-

made.

The question before us is,
testator as to the provisions of his

evidence of the contents of

a

will known to

existed, but which, at his death, is no longer forthcoming. That
morally such statements and declarations are entitled, when no doubt
exists of their sincerity, to the greatest weight, cannot be denied ; I
am at a loss to see why, when such evidence is held to be admissible
for the two purposes just referred to, it should not be equally
receivable as proving the contents of the will.
If the exception to the general rule of law, which excludes hearsay evidence is
admitted, on account of the exceptional position of a testator, for one
purpose, why should it not be for another, where there is an equal
degree of knowledge, and an equal absence of motive to speak untruly?
have

Could it be contended that if the testator had given written instructions
will, or had first made a draught of the will, and had indorsed
on the back of it, ‘This is the draught from which I
copie^ my will,’

for his

draught'would not have been admissible to prove the contents of
Or suppose he had made a copy of the will, endorsing it as
such, is our law in such a state, that such a copy would be inadmissible
to show the contents of the lost will ?
I am, therefore, decidedly of
the opinion that all statements or declarations, written or oral, made
by the testator prior to the execution of the will, are admissible as evidence of its contents; which, of course, lets in papers, ‘J,’ and ‘K,’ the
memoranda made by the testator as preparation for his will.
The admissibility of declarations made subsequently to the execution of the
will creates greater difficulties, by reason of a dictum of Lord Campbell
the

the will?
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in Doe

vs. Palmer, and a decision of Lord Penzance in Quick vs. Quick,
(3 Sw., and Tr. 443.) In principle there appears to me to be no distinction. The position of the testator is the same, both as respects peculiar
knowledge and motive for speaking the truth, which can be no less
than the motives which he has for making statements as to his intentions prior to the execution of the will. In the case of a holograph will
the testator alone may know the contents.
In the case of its loss, his
statements afford, morally, the best evidence of its contents.
Yet we
are asked to exclude their operation as
showing the contents, though it
is acknowledged that such evidence is available to rebut the presump-

tion of

revocation, and to establish what is called adherence to the
adoption of such a rule would, moreover, lead to a very
strange anomaly. The great majority of statements made by a testator,
adduced for the purpose of proving adherence are, in fact, statements
as to the contents of the will, assumed to be truthful,
having been admitted and acted upon for the purpose of showing, that, so far as the
testator was concerned, the will was still alive, how is it possible to
shut out the evidence when the inquiry as to the contents comes directly
in question ? It appears to me that if, as an exception to the general
rule, the evidence is admissible for the one purpose, it must be equally
will.

so

The

for the other.

for

How

can we use

evidence of the contents of

a

will

ulterior purpose,

and shut it out when the contents of the will
are
immediately in question ? As regards the two authorities referred
to, it is to be observed, that what is said by Lord Campbell in Doe vs.
Palmer, is merely an obiter dictum unnecessary to the decision of the
case, inasmuch as all the declarations of the testator given in evidence
had been made prior to the execution of the will
The case of Quick
vs. Quick is, however, an authority directly in point, as the contents of
the will were there sought to be proved by declarations of the testator
made after the execution of the will.
Refusing to act on these, Lord
Penzance refused probate of the will. Taking a different view of the
law, for the reasons I have given, I cannot concur in the judgment of
Lord Penzance in the case of Quick vs. Quick; and I feel that we are
bound to overrule it.
I am therefore of opinion, that the various statean

...

ments of Lord St.

Leonards, whether before or after the execution of
admissible to prove the contents of the will.”
“As regards the only remaining question, viz: Whether, assuming
that we have not before us all the contents of the lost will, probate
should be allowed of all we have, so long as we are satisfied that we
have the substantial parts of the will made out, I cannot bring myself
to entertain a doubt.
If part of the will were accidentally burnt, or if
a portion of it were torn out designedly by a wrong-doer, it would,
nevertheless, in my opinion, be the duty of a court of probate to give
his

will,

are

effect to the will of the testator
It is not because

will may

so

far

as

that will could be ascertained.

who would otherwise have benefitted

by the
thus fail to profit by the dispositions of the testator that his
some

•
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frustrated, and fail of effect, where his intentions remain
clearly manifest. It may be that here in the will there were matters
which Miss Sugden fails to remember; and I cannot but think that there
will shall he

must have been ultimate

remainders which Lord St. Leonards took

to deal with in his

will, which Miss Sugden fails to remember;
indeed, she has herself said, that there were other remainders which
she does not recollect.
So far, therefore, we have the contents of the
care

us in a defective form.
It may also be that there are some
legacies—there cannot be many—which she does not recollect.
They must be few, and they cannot have been of any material consequence
But we have substantial testamentary dispositions brought to
our minds; and it would not be right to enable any wrong doer or any
accident—not putting it so high as an intentional wrong—which might
happen to a will, which would prevent the Court which had to deal
with it, from being perfect master of its contents, to prevent the will
from being carried into effect as far as the disposition of the testator

will before

few

had become known.

I think

we

cannot have

a more

mischievous

con-

sequence; and, although it may be unfortunate, that the will cannot be
carried into execution to the full extent of the testamentary disposition

of the testator, I think that of two evils, or two inconveniences, it is
ar better, where the Court can see its way to essentially substantial
dispositions made in a will, that it should give effect to them, although
possibly some of the intentions of the testator in making that will may
not be capable of being carried into effect.”

Passing from this subject, the mode of proof of the conor destroyed wills, we will next consider the
proof of wills executed and recorded in other States of
the United States, and in foreign States. The Code, in Section 2433, provides for proof of contents of wills executed in
other States affecting personalty in this State. In 31 Ga.,
593, the Supreme Court held in relation to a will duly
proved and recorded in Maryland, and affecting real estate
in Georgia, as follows:
tents of lost

“An exemplified copy conforming to the act of Congress«of a testamentary paper executed, published, probated and recorded in the State
of Maryland may be a good warrant of title to real estate in Georgia,
even

though the will

See also 52

was

neither probated

nor

recorded in this State.”

Ga., 370. In 52 Ga., 476, the court held that
a will executed in Tennessee
by a citizen of that State conveying real property, attested by only two witnesses, although such attestation is sufficient by the laws of Tennessee and will
convey the will to record therein, cannot be
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offered for
the

probate in this State, or pleaded in bar to prevent
grant of administration on land of the testator in Geor-

gia.
See also act of 1874, p.

83, and act of 1878.

While Sections of the Code 2434 and 2435 above

quoted
right of the executor named, if alive and a
resident of the State and willing to act, to offer the
will for probate; and the general law as expounded by
the Supreme Court, 14 Ga., 362, prohibits any other person
from offering a will for probate unless the executor be
dead or non-resident, or fails or refuses to do his duty,
yet the executor may renounce the trust, and after so
doing cannot afterwards resume the duties of the office;
and he cannot renounce in part except when he refuses to
become executor of an executor.
Code, §2436, 1 Willianas on Ex’rs, 233.
Ga., 527, it was decided where
the named executor offers to renounce, the Court of Ordinary can accept the same, which acceptance must be manifested by an order on the minutes of the Court. In 45 Ga.,
414, the Court held that the Ordinary could accept a renunciation in writing by the executor, and the acceptance was
binding on the named executor so that he could not resume
declare the

the office.
upon

It

seems

from these decisions that, until acted

by the Court of Ordinary, the renunciation

withdrawn.

may

be
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CHAPTER XIII.
OF THE

EXECUTOR.

Power, interest and duty of executors—How executors are created—
Infants and married women cannot act as executors—Executor be-

coming insolvent—Executor of Executor—Executor when he also
testamentary—Power of executor

becomes trustee—Caveat to letters

such and after probate in common form—When
of kin—Power of executor to appoint agent
—Executor’s power of sale and pledging property—Power, duty and
liability of executor when there are several—Executor de son tort—
Compensation of executor under the will—When executor may be
required to give bond and security Executor’s oath—Marriage of
executor—Marriage of executor de son tort.

before

qualifying

as

executor trustee for next

The

Code, in the following sections, regulates the powers,
and liabilities of others interfering with the estates of deceased persons:
interest and duties of executors,
“Sec. 2439. No formal words

are necessary to the appointment of an
Any expression of confidence by the testator, and a desire
that such an one shall carry into effect his wishes, will amount to an appointment as executor. Citizens of this State only are eligible to be excutors, except as provided for in Section 2434 of theCode. Aninfantmay
be appointed, but cannot qualify until of age, unless expressly directed
by the testator. The exception referred to in Section 2434 is this: A citizen of any other State or territory of the United States may be nominated

executor

and act

as

executor or co-executor of the will

of

a

deceased citizen of

Georgia, when such executor has such interest in the estate of the deceased, and will give the bond and comply with the requirements specifled in Section 2493 of the
trators hereafter

Code,

as

in

cases

of non-resident admininis-

quoted in full.
“Sec. 2440. If no executor is appointed, or can or will serve, administration with the will annexed, shall be granted by the Ordinary under
the sams rules as shall be prescribed for the granting of administration
generally, and such administrator, when so appointed, shall have the
powers of the executor, except such as manifestly arise from personal
trust and confidence placed in the' executor named.
Sec. 2438. So soon as probate of the will is made in common form,
in vacation, and before it is admitted to record, and before qualification, the executor named therein may exercise all the powers of a temporary administrator, as to the collecting and preserving the estate,
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caveat is filed to tbe record of the

will, pending the investigathough the executor may have been qualified
on proof in common form, the Ordinary in his discretion may require
of him a bond as temporary administrator on such estate.
“Sec. 2448. All the provisions of this Code, with reference to the administrators of estates, prescribing the commissions allowed to them,
their duties, powers, and liabilities, the mode of effecting sales, of
making and receiving titles to property sold or purchased by their intestates, of investing the funds, of obtaining letters of dismission, of
resigning their trusts, of removing proceedings to the county of their
residence, of compelling settlements before the Ordinary, of returns
by representatives of deceased administrators, and in all other matters
in their nature applicable to executors, shall be held and taken to apply
to, and include, executors, to the same extent as if they were named
a

tion of such caveat, even

therein.

“Sec. 2449.

If several executors

are

named in the will, one or more

qualifying shall be entitled to execute all the trusts confided to all,
unless specially prohibited by the will; if more than one qualifies each
is authorized to discharge the usual functions of an executor, but all
must join in executing special trusts.
Each executor is responsible
for his own acts only, unless by his own act or gross negligence, he
has enabled or permitted his co-executor to waste the estate.
“Sec. 2445.

The exectutor shall take

any will (except his
to him by the will;

no

beneficial interest under

commission) unless the same be expressly given
but in every case, the executor or administrator, with the will annexed shall be entitled to possess and administer the entire estate, although any part thereof be undevised, holding
the residuum, after payment of debts and legacies, for distribution
according to the laws of this State.
“Sec. 2446. Testators making wills in this State shall have the
power of giving and bequeathing to the persons nominated as executors in their wills such property or money as compensation for the
services to be rendered by such executors in the execution of the
trust reposed in them, as the testators may desire, and all such gifts
and bequests shall take precedence of any other special gift or bequest
made by said testator: Provided, such gifts or bequests to executors
shall not interfere with the rights of creditors of such testators.
“Sec. 2447. An executor is not required to give bond on qualification, but the Ordinary, on his own motion, or upon the representation of any person in interest, that an executor is mismanaging the
estate, or is about to remove it without the State, may require such
executor to show cause why he should not give bond and security for
the faithful execution of his trust, and on failure to give bond, when and
as required, the Ordinary may revoke his letters and appoint another
representative for the estate. The executor who has given bond shall
stand on the same footing, and be liable to all the rules and regula-
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prescribed in reference to the bonds and sureties of

administrators.

Every executor and administrator with the will annexed,
qualification shall take and subscribe the following oath: ‘I do
solemnly swear that this writing contains the true last will of the within
named A. B., deceased, so far as I know or believe, and that I will
well and truly execute the same in accordance with the laws of this
State.
So help me God.’
“Sec. 2443. The marriage of a female executrix abates her letters.
The Ordinary, in his discretion, may grant letters of administration to
her husband, with the will annexed.
Until the appointment of a representative of the estate, the husband may act in right of his wife, and
shall be responsibe as if he was executor.”
“Sec. 2444. The marriage of an executrix, in her own wrong, does
not affect her liability, but the husband shall be jointly liable with her.
“Sec. 2441. If any person, without authority of law, wrongfully intermeddles with, or converts to his own use, the personalty of a deceased
individual, whose estate has no legal representative, he shall be held and
deemed an executor in his own wrong, and as such shall be liable to
the creditors and heirs, or legatees of such estate, for double the value
of the property so possessed or converted by him; nor shall such executor be allowed to set off any debt due to him by the deceased, or voluntarily paid by him out of the assets. If such executor dies, his legal
representatives shall be liable in the same manner, and to the same extent as if he were still living.”
“Sec. 2450. Executors qualified according to the law of their domicil,
upon wills properly admitted to probate in another State, upon filing
with the Court a certified copy of such proceedings, shall be entitled
to use all the processes and remedies prescribed by the laws of this
State, in the same manner as if qualified under the laws of this State—
if not filed before suit brought, the Court may allow such certified copy
to be filed afterwards on such terms as it may prescribe.’’
While Section 2439 declares that an infant may be ap“Sec. 2442.

upon

pointed executor, but cannot qualify unless expressly diby the testator, and Section 2443, declares that the
letters of a female executrix, shall abate on her marriage,
nothing is said directly in the Code as to the right of testarected

tor to make

a

married

woman

executrix.

Yet it

seems

clear

from said Section

2443, and from the common law, 1 Williams on Executors, 128, that a married woman cannot be
executrix, and such is the decision in 10 Ga., 100.
Insolvent and poor persons may

be appointed executors,
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and
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can

hold the office

so

EXECUTOB.

long

as

Ill

they act according to law.

Ga., 39; 38 Ga., 269.
If the situation- of

changes pecuniarily after
appointment and the change was unknown to the testator in time, and with opportunity to alter his will, this
would be a good ground to caveat his application for letters
testamentary. 39 Ga., 177; 1 W’ms on Executors, 132. So
it would seem also if a testator was deceived by a person
whom he appointed executor, and was through fraudulent
misrepresentations as to his solvency induced to appoint him
executor, being insolvent, but believed to be solvent, this
would be a good ground of cmeat to his application for letan

executor

his

ters

testamentary.

The words

an executor may be appointed canStill the appointment must be made out

by which

not be defined.

from the will itself.

Any language of the testator, showing
particular person or persons are to manage his affairs,
partially or wholly, will make him executor. See 1 Lomax,
69.
The appointment of an executor may be express, or
by construction. It is not necessary to use the word executor in making one; 2 Brad., 32.
Any words showing his
(the testator’s) intention that such an one shall be executor
are sufficient; or if
by any word or circumstance the
testator recommend or commit to one the charge or
office or the right pertaining to an executor, it makes him
such. A strong illustration of this doctrine is found in 1
W’ms Ex., 136, where it is held that C. D. was well appointed
executor, under these words, “I will that A. B. may be executor, if C. D. will not.” Persons may be appointed executors jointly, or with power to act separately, as to different
parts of the estate. 1 W’ms Ex., 141. Their appointment,
too, may be qualified as to the place, and as to the time when
it shall begin ; and then, again, may be terminated by words
substituting another ; 1 W’ms Ex., 141. Though nothing
may be further from ihe intention of the original testator,
it is the law that the executor of his executor, becomes the
executor of the first testator; 19 Ga., 174.
This doctrine
that

a

Law

University

of Georgia
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only true when there is one executor, or where, when sevare appointed, all but one have died, to whom the right
of transmission alone belongs ; or all but one have renounced
their right to qualify. To get rid of this important legal
result, from qualifying as executor on the estate of a man
who has been acting as sole executor on some estate, it is
necessary for the party who does not desire to be bound
further back than his express appointment, and wishes to
have nothing to do with the original estate, formally to renounce, and refuse to accept it.
As an executor appointed a trustee under the will by the
act of qualifying as executor may become such trustee
(Hill on Trustees, p. 214; 2 W’ms on Ex’rs, p. 1895.), a
person willing to act as executor but not as trustee should
ascertain whether the trusts are imposed on the executor
as such, or in the independent and distinct character of
trustee; as in the first case the act of qualifying as executor
will at the same time create the person so qualifying a trustee, it not having such effect in the latter case. If parties
interested under the will, or others interested in the estate
of the testator, desire to object to the application of a person named executor for letters
testamentary, the objections
are expressed in a
writing called a caveat, which, with the
applicacation is also required to be in writing, and constitute the points in issue, to be determined in the first instance
by the Ordinary, from whose decision there may be an appeal to the Superior Court.
As to the power of the executor to bring suit before
probate of the will in common form, and before it is admitted to record, the Code, Section 2438, provides so soon as
the probate of the will is made in common form in vacation and before it is admitted to record, and before qualification of executor thereon, he may exercise all the powers
of a temporary administrator in collecting and
preserving
the estate. In 6 Ga., 316, the Supreme Court held that
under our practice an executor might institute an action
before probating the will to protect the estate, provided the
is

eral

OF

will is admitted to

THE

EXECUTOR.

113

probate by the first term of the court to

which the suit is brought, so as to enable him to make profert
thereof.
This decision is in conflict with Section 2438, and

under the Code suit may
the

be brought without reference to
necessity of having letters testamentary at the first

term of the suit instituted.

ity of the suit
letters

seems

Under the decision the valid-

to hinge on that point—having the

testamentary.

It sometimes

happens that a testator makes a will, and
executor, and yet does not convey by the will all
his estate, in which case the executor is trustee for the next
of kin of the unwilled property. 12 Ga., 155; ‘OFFb'.,
27 lb., 75 ; 29 lb.,
33 lb., 520. An executor
who has accepted a trust cannot set up an adverse title, 45
Ga., Ill, and is estopped from denying what passes by the
appoints

will;

a

an

rule of law which requires caution in undertaking

the trust.
“An executor

(says the Supreme Court in 47 Ga., 73, in relation to
executor to appoint agents and limiting their power)
cannot by power of attorney not authorized by the will, transfer the
entire management of the estate which he represents to another, so as
to bind creditors.
Nor will such a power authorize agents to sell any
portion of the property, which, in his discretion, he may deem to he
for the interest of the estate, and thus divest the claims of creditors upon
the property sold.
A sale of property by an agent appointed by such
the power

of

an

a power, is illegal as against creditors, and no subsequent ratification,
either in express words, or by long acquiescence, on the part of the ex-

ecutor, can make it valid so as to defeat their rights. Whether an executor without authority to that effect in the will, can sell annual crops

by carrying only samples of such crops to market, we
So as to whether crops made by the testator, come
within the meaning of the terms, ‘‘annual crops” as used in the Code.’’
of the estate

leave undecided.

In 50

Ga., 553, the Court held where the testator, by his
will, authorized his executors to sell his property upon such
to notice

discretion deem

credit, as they might in their sound
best, that the executors had the power to

sell the property

without an order from the Ordinary, either

terms

as

for cash
sound

or

credit, and upon such notice as they, in their
discretion, might deem best; but in all other respects
or
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they were bound to comply with the law regulating such
sales. Again in 52 Ga., 487, where a will contained the following clause:
“I direct all my just debts to be paid, and to enable this to be done,
of managing and distributing my estate, my
or the one that may qualify, are authorized to
sell, exchange, or otherwise dispose of any portion or all of my estate.”
well

as

as

for the purpose

executors or the

survivor,

(The testator being a cotton factor) and according to the
testimony of a witness, one of the executors obtained money
for the use and benefit of the estate from the defendant,

deposited certain notes belonging to the estate, of no

and

greater value than the amount

advanced,

as

collateral, the

Court held—

pledged cannot be recovered by the other executor
advance, if the jury credit the witness,
giving such testimony, and it was for the jury to decide where the testimony was conflicting.” See also 56 Ga., 398.
“That tbe notes

so

from the defendant who made the

Questions sometimes arise when there are several execuas to the duty of each to the estate, and to each other,

tors

and their power and control over each other’s
laid down in 1 Kelley, 36, in accordance with

acts.

the

It was
common

law, that
ed

“Co-executors and co-administrators are, in the eye of law, consideras but one person for many purposes; and the acts of one will be

considered
sets.

But

as

the acts of all in reference to the administration of

one

co-executor or administrator cannot be made

as

-

chargeable

with the devastavit of his companion, when he has not, in any manner,
contributed thereto.”

In 19

Ga., 136, and 38 Ga., 283, the
In 32 Ga., 31, it was held :

same

doctrine is

announced.

“Where there

executors, and they both join in a credit sale
the testator, the terms of the sale not being preand one of them who is a trustee for a legatee,
consents that his co executor shall take charge of all the proceeds, he
makes himself liable to his cestuigue trust for her portion.”
The Court in 32 Ga., 145, declared it to be the duty of
are two

of the property of
scribed by the will,

an

executor to

bring to

an account

and settlement, and if

necessary apply for an injunction and receiver, a co-executor
who had collected money of the testator’s estate, and spent
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it upon

his own debts, and* was embarrassed in his
niary affairs. In 31 Ga., 579, it was held—

pecu-

“That payment by one executor to bis co executor for purchases at
the sale of testator’s property, or to satisfy a note of testator’s on said
executor in good faith and in the usual course of business, will be sustained.”

So in 38

Ga.,. 270, the Court held—

“That the

turning over to one of the executors, by the widow, shortly after the testator’s death, of a large amount of promissory notes,
and other evidences of debt, which said executor has continued to hold
and retain in his

possession, with the consent and approbation of two
against the protestation of the fourth named
executor, is not per se such mismanagement of the estate, as will require
the executors to give bond and security under the law.”

of the other executors,

In 28

Ga., 570, the Court referring to the power of one
a contract binding on both, and their authority over the assets of the estate, said :
executor to make

“It is laid down

by Williams in his treatise

on

Executors, that

co-ex-

ecutors, have all a joint and entire authority over the whole property;
and that the acts of any one of them are deemed to be the acts of all.”
2 W’ms on Executors, 683.”
“In these

propositions he is well supported by authority; and
propositions taken generally are true. 8 Ga., 388.”

we

think that the

See also

Perry

Trustees, Sections 205, 224, 225, 421

on

425, 806, 809.
Besides the
there

de

cases

enumerated in the

son

Code, Section 2441
become executors
452, the donee in a
held by the Court as such
3

others in which persons may
tort.
In 2 Ga., 305, and 20 Ga.,

are

deed to defraud

creditors,

was

executor.

In 24

Ga., 209, it

was

again held—

“A donee of

property from a person just before his death, taking or
retaining possession of the property, the deceased having died at her
house, becomes executor de son tort, if there are creditors.”

In 12

Ga., 588, the Court held—

“If

has

one

some

but exceeds his

wrong.”
In 29

color to intermeddle with the

authority, that will make him

an

goods of

an

intestate,

executor in his own

Ga., 585, the Court held—

“Where the next of kin of

an

intestate, divided out his whole estate
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themselves, according to the fule prescribed hy the statute of

distrihutions, and afterwards an administrator was appointed, and he
failed to make any returns of any sort to the Court of Ordinary, and
one of the heirs applied to that Court to have him removed for this
failure; that if there was no debts, the division by the heirs was a good
administration of the whole estate, although such division was the act
son tort; and, therefore, that there was no estate of the
left, about which any return could be made; and consequently
that the failure of the administrator to make any return, was not a sufficient cause to authorize his removal.”

of executors de
intestate

held, in 38 Ga., 264, the same doctrine, but
qualified the liability of the executor de son tort, as follows:
The Court

“Although under the Code executors de son tart, cannot get credit for
any debt they may have paid; yet, if in good faith, they have furnished
the widow her year’s support, according to her circumstances in life,

and this has exhausted the effects they have

used, they are not liable
The claim of the widow is not a debt, hut a
special provision allowed hy law, in preference to any liens or debts
held hy creditors.”
The same qualification, protecting the executor de son

except for the excess.

tort, when doing acts which are such as the rightful execudo, was enforced in 25 Ga., 537. The Supreme

tor should

Court, deciding upon the last clause of Section 2441 of the
Code, held, in 48 Ga., 154:
“

If

one

chargeable

as executor

de

son tort

dies, his administrator, as

such, is chargeable in the same manner and to the same extent as was
his intestate, hut the administrator does not himself become an executor de son tort, hy taking possession of the property found in possession
of his intestate at his death, even though that property was in the

possession of the intestate as the executor de

son tort

of another de-

ceased person.”

Where persons assume

the office of executor by their instranger undertakes to act without just
authority, they become executors de son tort.”
trusion,

as

when

a

Yery slight circumstances of intermeddling with propdeceased persons, will make a person executor de
son tort
y such acts as these: taking possession of a deceased person’s property, not to preserve it, but to claim it;
paying his (deceased’s) debts; carrying on his business; selling
his property ; claiming to be executor, and
bringing suits as
such.
1 Lomax, 76; 12 Ga., 588.
But the law diserty of

RELATIVE

RIGHTS

OF

HEIRS AND ADMINISTRATORS.

ii r

tinguishes carefully between rightful interferences and.
wrongful interferences; the law allows a friend to lock up
and preserve the deceased’s estate; to bury him decently;
to pay his funeral expenses even; to feed his cattle; tomake an inventory of his property; to repair fences; to
provide actual necessaries for the family of the deceased.
1

Lomax, 77.
It will be noticed that the

Code, Section 2111, speaks only
intermeddling with personalty, and Williams onExecutors, vol. 1, p. 257, says no one intermeddling with land
or real estate will charge him as executor.
Such interfer.
ence
only injures the heir or devisee. As real estate is in
Georgia liable to debts, persons intermeddling therewith
would, we think, be held executors de son tort.
of persons

CHAPTER XIY.
DESCENT AND ADMINISTRATION OF INHERITABLE

PROPERTY

AND

RELATIVE RIG HI'S OF HEIRS AND ADMINISTRATORS.

Descent of

realty and personalty—What descends to administrator—
an administrator may recover of the
heirs—When heirs may sue—Husband heir of his wife when and how
—Wife heir when and how—Children and representatives of children
and posthumous children—Brothers and sisters as heirs—Father and
mother are heirs—Difference between descent per stirpes, and. per capita
—Widow’s claim of a child's part—Rights of legitimate and adopted
children as heirs—Descent of property to or from illegitimate chilWhat to the heir at law—When

dren—Rule of descent under the

eanon

law—Escheat—Descent when

survivorship is uncertain—Descent according to domicil.

The

Code, in Section 2483, 2484, 2485, 2486, defines the
heirship, and the respective rights of heirs and administratrators, as follows:
rule of

“Sec. 2483.

Upon the death of the

owner of any estate in realty,
him, the title vests immediately in his heirs at
all other property owned by him vests in the admin-

which estate survives

law.

The title to

istrator of the estate for the benefit of the heirs and creditors.

“Sec. 2484.
at law of

7

a

The

following rules shall determine who

deceased person:

are

the heirs
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1. The husband is sole heir of his intestate wife
death of

(except that

on

the

married woman, intestate, leaving a separate estate, without remainder or limitation over, which can and does take effect, who
a

shall leave

a

of

child

or

If there be

no

surviving husband and child, or children, or descendants
children, such separate estate shall be equally divided,
share and share alike, between said husband and said offspring, per
capita, but the descendants of children shall take per stirpes.
2. “If the intestate dies without children, or the descendants of
children, leaving a wife, the wife is the sole heir.
3. “If there are children, or those representing deceased children,
the wife shall have a child’s part, unless the shares exceed five in numher, in which case the wife shall have one-fifth part of the estate. If the
wife elects to take her dower, she has no further interest in the realty.
4. “ Children stand in the first degree from the intestate, aDd inherit
equally all property of every description, accounting for advancements
as hereinafter explained.
Posthumous children stand upon the same
footing with children in being, upon all questions of inheritance. The
lineal descendants of children stand in the place of their deceased parents; and in all cases of inheritance from a lineal ancestor, the distribution is per stirpes, and not per capita.
5. “Brothers and sisters of the intestate stand in the second degree*
and inherit if there is no widow or child, or representative of child. The
half-blood on the paternal side inherits equally with the whole-blood.
a

brother

or

sister of the whole

or

half-blood

on

the pater-

nal

side, then those of the half-blood on the maternal side shall inherit.
The children or grand-children of brothers and sisters deceased shall
represent and stand in the place of their deceased parents, but there
shall be no representation farther than this among collaterals.
6. “The father, if living, inherits equally with brothers and sisters,
and stands in the same degree. If there be no father, and the mother
is alive, and a widow, she shall inherit in the same manner as the
father would.
If the mother is not a widow, she shall not be entitled
to any portion of such estate, unless it shall be that of the only or last
surviving child of the mother, in which event she shall take as if unmarried.
7. “ In all degrees more remote than the foregoing, the
and maternal next of kin, shall stand on an equal footing.”

8. ‘‘First cousins stand next in

paternal

degree; uncles and aunts inherit

equally with cousins.’’
9. ‘‘The

degree shall be determined by the rules of
adopted and enforced in the English courts prior to
the fourth day of July, A. D. 1.776.’”
“Sec. 2485. Upon the appointment of an administrator, the right
to the possession of the whole estate is in him, and so long as such administrator continues, the right to recover possession of the estate from
hird persons is solely in him. If there be no administration, or if the

the

canon

more

law,

as

remote
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administrator appointed consents thereto, the heirs at law may take
possession of the lands, or may sue therefor in their own right.”
“Skc. 2486.
The administrator may recover possession of any part
of the estate from the heirs at law, or from purchasers from them; but
in order to recover lands, it is necessary for him to show upon
the trial, either that the property sued for has been in his possession,
and without his consent is now held by the defendant, or that it is
necessary for him to have possession for the purpose of paying the
debts, or making a proper distribution. An order for sale or distribution, granted by the Ordinary after notice to the defendant, shall be
conclusive evidence of either fact.”

As, under Section 2183, the title to all other property
realty vests in the administrator, for the benefit of the
heirs and creditors, only an administrator can bring suit for
the recovery of the intestate’s property other than realty,
than

when withheld from him.
The Supreme Court decided in 12 Ga., 278, and in 1
Kelly, 381, when letters of administration are granted, “that
the title of the administrator, and his right, relates back to the
intestate’s death.” While the title of real property vests immediately in the heir,under this Section, 2483, still the administrator, under Section 2485 as above quoted, is entitled to
tho possession of the whole estate, real and personal, and
the heir (unless there is no administrator) can only have possession by the administrator’s consent, and can only recover
from strangers in their own right by the administrator’s consent.

Under Section 2486 the administrator

can

recover

possession of realty from the heir at law, if it has been in
his possession, and is without consent held by the heir ; or
when it is necessary for him, though he may not have had
possession, to pay debts or make distribution by sale; 56
Ga., 433. By Section 2564 of the Code it will be seen that
the administrator cannot sell for these purposes until he has
recovered possession, if it is held adversely.
These Sections, 2485,2486, only adopt a previous decision
of the Supreme Court in 27 Ga., 125.
The title of the administrator to personal estate covers
not only what is generally known as personal property, but
also what is legally defined by the Code (Section 2237) to
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personal property. For an illustration of tliis, see 46
Ga., 39, and 13 Ga., 341. And it is title, not seizure, which

be

right by descent; 13 Ga., 238. Since property of
possession of the intestate at his death, and taken
possession of by the administrator and sold by him, renders
the administrator personally liable to theowner (15Ga.,189),
a safe rule, as laid down by the Court in 23 Ga., 31, is not
to sell such property, and not to surrender it without suit,
unless it is clear that such suit would be plainly unnecescreates the

another in

sary.
In

particular cases, which are well founded exceprule, the heir at law may bring a suit; 8 Ga.,
236 ;„10 Ga., •206 ; 25 Ga., 252.
In these cases it was held
^The heir might sue a removed executor or administrator,
when the administrator de bonis non was insolvent, or in
collusion with the removed executor or administrator, or for
some other
good reason. In 21 Ga., 433, it was held—the
heirs of D. having filed a bill against H., alleging that H.
was indebted to I). at the time of his death, and that D.
left no creditors, and praying for an account of the debt,
and H. having demurred to the bill, insisting in his demurrer that if liable at all, he was liable only to an administrator of D—“that this was not a sufficient ground of demurrer.” The heir may sue in a case of collusion
^bgtween
the executor or administrator and purchaser ; 25 Ga., g!S>. In
56 Ga., 430, (Davis vs. Howard.) the Court held, construing
the word “notice,” in Section 2486, that it must be personal,
and where the heir is sued he can defend on the ground
that he has not been duly notified.
Upon so much of Section 2184 as declares the husband to
be the sole heir of his intestate wife, the Supreme Court
has made some decisions requiring notice. In 4 Ga., 319;
25 Ga., 624; 29 Ga., 733, the Court held, and would hold
now, except in cases falling under Acts of 1871-2, p. 48, that
some

tions to the

^

the husband

Of

trolled

was

this

the heir of his wife’s separate property.

right of descent in the husband may be conby contract or marriage settlement; 8 Ga., 279 ;'§S?'

course
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The right

of the husband to property held by a title which was in the
wife as a vested remainder, was determined by the Court in
51

Ga., 46|^

Section 2484,

As to the wife’s right under pars. 2 and 3 of
the Supreme Court held, in 9 Ga., 189, that—

“the widow

dying in less than one year after administration on the eshusband, without having elected to take a child’s part of
estate, her executor cannot recover it after her death.”

tate of her

the real

In 45
“a widow

Ga., 514, the Court held that—
dying within less time than

one year

after administration

on

the estate of her deceased

husband, without having made her election
to take a child’s part of the real estate in lieu of her dower, her administrator is not entitled to receive or recover such child’s part after her
death. ”

In 50
“

Ga., 192, it

was

held that—

widow is not put to an

election between a child’s part and a
dower, until there is administration on the estate of the husband. Nor
a

does the statute of limitations
if she has remained in

run against her application for dower,
possession of the land until the application is

made.”

In 53

Ga., 669, the Court held in a case controlled by the
10, 1807, and December 9, 1841, that a
widow who did not elect to take a child’s part in the land
of her husband’s estate, within the time prescribed by said
Acts, was thereafter debarred from such right; nor could
the defendent in this case set up such an interest as being
in the widow from whom he purchased, for the purpose of
protecting his title to that extent.
The difference between diescentper stirpes &r\di per capita
is explained in 6 Ga., 42, thus :
Acts of December

“The question is whether these grand-children take per stirpes as the
legal representatives of their respective fathers, or per capita, in their
own right as next of kin to the intestate.
The Court below, as we
think, correctly decided that they take per stirpes, as the representatives of their fathers, respectively:
The construction in England of the statute of distribution, is that
where all the distributees stand in equal degree, as for example, three
brothers, three grand-children, three nephews, etc., they take per capita, or each an equal share. Hut if the claimants stand in unequal degrees, as for xample, a child and three grand-children, they take per
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stirpes, representation being necessary to prevent the exclusion of those
in a remoter degree, and to fulfill the equity of the statute, which contemplates an equal distribution; Walsh vs. Walsh, Prac. in Ch. 54;
Davers vs. Dews, 3 P. Williams, 50; Stent vs. McLeod 2, McCord, Ch.
R 354; Hallet vs. Hare, 5 Paige, 316; 2 Kent. Comm., 425.
We adopt this rule of construction and apply it to our own statute.
In England there is no question, hut that these grand-childreu would
take per capita, because there the wife (who being provided for before
children) not coming at all into the distribution, they would stand in
equal degree. But not so here, because by our statute, the wife comes
into the distribution as a child.
She being in life, she and the grandchildren stand in unequal degrees, and consequently by the rule, the
grand-children must take by representation. Just as it would be in
England, if an intestate should leave one child and nine grand- children, the representatives of two deceased children.
If in this case, the grand-children should be held to take per capita,
as next of kin, each would be entitled to one-tenth part of the estate,
and the wife to no more than one tenth part.
Whereas by the statute
she is put upon the footing of a child, and is entitled to a child's part,
that is, in this case, to one-tliird; and thus the provision of the statute,
in her behalf, would be evaded.
It is not a sufficient answer to this
view of our statute, to say that the wife in this case must take onethird, and the remainder must go to the grand children per capita, as
in England.
Our statute will not bear this construction. It expressly
puts her upon the same footing with children. It declares that she
and the children shall draw equal shares of the estate.
As her condition is

no worse

than that of the children, so it is no better.

And if

the children be

dead, leaving representatives, she draws an equal share
with the representatives of such deceased children.
She is in no worse
condition, and in no better condition, than such representatives. If
these grand-children could all take per capita, it would be as next of
kin to the decedent, and in that character, would each come into a participation of the whole estate, which, as we have seen, would operate
to the exclusion of the wife.”

Upon the clause in

5 of Section 2184, which progrand-children of brothers and sisters deceased shall represent and stand in the place of their
deceased parents, but there shall be no representation farther than this among collaterals, the Supreme Court, in 45
Ga., 574, held as follows :
par.

vides that children and

“Under the Act of 1816,

illegitimate brothers and sisters born of the
mother, and their representatives, inherit from each other in the
same manner as if born in lawful wedlock, and if, at the death of an
intestate, the brothers and sisters be all dead, their children take per
same
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capita and not per stirpes, as do legitimates under the same circumstances.”
“

The Act of 1859, and the Code, Section 2448,

providing that

rep-

resentation among collaterals shall extend to the children and grandchildren of brothers and sisters, extends also to distribution among the
brothers and sisters of illegitimates and their representatives, but if all

dead, leaving children, and one of the
nephews be also dead, leaving children, the division is still per capita
among the nephews and nieces, the children of the deceased nephew
or niece taking among themselves the share that would have fallen,
under the per capita division, to their deceased parent.”
the brothers and sisters be

The word cousin in par.

8, of Section 2184, was held, in
Ga., 230, to include paternal and maternal cousins.
Sections 1787 and 1788 of the Code, regulate descent as
follows in the case of children legitimated and adopted :
17

“

Sec. 1787. A father of an illegitimate child may render the same
legitimate by petitioning the Superior Court of the county of his residence, setting forth the age, name and sex of such child, and also the
name of the mother; and if he desires the name changed, stating the
new name, and praying the legitimating of such child.
Of this application the mother,

if alive, shall have notice. Upon such application,
presented and filed, the Court may pass an order declaring said child
to be legitimate, and capable of inheriting from the father in the same
manner as if born in lawful wedlock, and the name by which he or she
shall be known.”
“

Sec. 1788.

Any person desirous of adopting a child, so as to rencapable of inheriting his estate, may present a like petition to the
Superior Court, setting forth as an additional fact the name of the
father, or, if he be dead, or has abandoned his family, the mother,
and the consent of such father or mother to this act of adoption; and
derit

if the child has neither father
son

nor

mother, then the consent of

no

per-

shall be necessary to

said adoption. It shall be the duty of the
being satisfied of the truth of the facts stated in the peti-

Court, upon
tion, and of the fact that such father

or

mother has notice of such ap-

plication, and -being further satisfied that such adoption will be to the
interest of the child, to pass an order, declaring said child to be the
adopted child of such person, and capable of inheriting his estate, and
also what shall be the

name

of such child; and thenceforward the re-

lation between such person,

and the adopted child shall be, as to their
legal rights and liabilities, the same as if the relation of parent and
child existed between them, except that the adopted father shall never
inherit from the child; but to all other persons the adopted child shall
stand related as if no such act of adoption had been taken.”

Legitimated children

are,

by Section 1787 oi the Code

124

DESCENT, ETC., OF INHERITABLE PROPERTY.

capable of inheriting from the father in the same manif born in lawful wedlock. When a legitimated child
died before the father to whom he was legitimated, the
Court held, in 51 Ga., 220, that his children stood in his
place, with all his rights, just as if he had lived. And as to
adopted children, under Section 1783, after an order has been
passed declaring such child to be the adopted child of such
person, and capable of inheriting his estate, that thenceforward the relation between such person and the adopted
child shall be, as to their legal rights and liabilities, the
same as if the relation of parent and child existed between
them, except that the adopted father shall never inherit
from the child; but to all other persons the adopted child
shall stand related as if no such act of adoption had been

made

ner as

taken.

1801, of the Code, regulate the deproperty to and from illegitimates, thus :

Sections 1799, 1800,
scent of
“

Sec. 1799. The mother of a bastard is entitled to the possession of
child, unless the father shall legitimate him, as before provided.
Being the only recognized parent, she may exercise all the paternal

the

power.’’
Bastards have no inheritable blood, except that given
by express law. They may inherit from their mother, and from
each other, children of the same mother, in the same manner as if
legitimate. If a mother have hoih legitimate and illegitima e children,
they shall inherit alike the estate of the mother. If a bastard dies,
leaving no issue or widow, his mother, brothers and sisters shall inherit
his estate equally.
In distributions, under this law, the children of a
deceased bastard shall represent the deceased parent.”
Sec. 1801. If a bastard dies intestate, leaving no widow, or lineal
descendant, or illegitimate brother or sister, or descendant of a brother
or sister, or mother, but shall leave a brother or sister of legitimate
blood, such brother or sister, or descendant of such brother or sister,
may inherit the estate of such intestate, but in default of any such
person, the brothers and sisters of the mother of such bastard, or their
descendants, or the maternal grand parents of such bastard, may inherit the estate of such bastard, to be divided amongst said persons,
in accordance with the degrees of consanguinity prescribed in the
“Sec. 1800

them

“

laws for the distribution of other estates.”

Upon the right of legitimates to share iu the distribution
a deceased
illegitimate brother, there being

of the estate of
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see 12 Ga., 332,
Under paragraph 9,

illegitimate brothers and sisters in life,

in
of
Section 2481, which declares that the more remote degrees
of relationship shall be computed by the rules of the common
law as adopted and enforced in the English Courts prior to
1776, the Supreme Court of Georgia in the case of "Wetter)
guardian, vs. Habersham, executor, 60 Ga., 193, held the
mode of computation to be as follows:
which it is held not to be lawful.

“Count the numbers of
ancestor common to

generations between each claimant and the

him and the

least number is the lext of kin

intesfat^and the claimant with the

by the

law.”

Applying this rule to the claimants of Miss Telfair’s

es-

tate, who were on one side the Jones’, being grand-children
of her aunt, and on the other side the Wetters, who were

great-grand-children of her brother, the Court in this case of
Wetter vs. Habersham, held that the nearest common ancestor of the Jones’ and Miss Telfair’s is her grandfather, and the number of generations between him and
the Jones’ (claimants) is three—that the nearest common ancestor of the Wetter’s (claimants), and Miss Telfair was her
father, and the number of generations from him to the
Wetter’s claimants is four.

by the following diagram:

The rule can be best illustrated

Telfair Will/ Cas& Ifluslralrd:
Orand Falher, CormnarvAncestoi;
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this connection we add also another valuable diagram
prepared by Samuel Barnett, of Washington, Georgia, (the
author of the diagram just given, illustrating the Telfair
case), showing how to trace the degrees of kinship by the
usual rule, and which is applicable to test the relation of
jurors and others in the trial of cases. From this it will be
seen if we take the case of brother and sister, first cousins,
third cousins, etc., and instead of counting up to the common
ancestor and then down, and adding the degrees, we simply
add the figures (connected by lines from one to the other)
we
get the same result, viz: that brother and sister are re*
lated in second degree, first cousin, in fourth degree, third
cousin, in sixth degree,fifth cousin, in eighth degree, seventh
cousin, in tenth degree, second cousin, in fifth degree, fourth
cousin, in seventh degree, uncle and nephew in third degree,
uncle and great-nephew in fourth degree, etc.
In

Common Ancestor.

Tab/a

i

ofBr/fllwn..s/up.
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Upon failure of heirs, the estate of an intestate, according to Section 2669, falls to the State. By Section 2670 of
the

Code, when the heir of an intestate, or the devisee of
a testator, is incapable of holding the title, the
Court of Ordinary shall order the legal representative to

lands of

sell the lands and pay over the
or next of kin.
Since the repeal,

proceeds to such devisee
by Act of 1?75, p. 21, of
Section 2676 of the Code, it seems impossible to find any
application of Section 2670. Escheated property is disposed
of under Sections 2672-2674, as follows:
“

Sec. 2072. The proceeds of escheated property shall be paid, in each
county, to the Ordinary, or other treasurer of the educational fund of
each county, to become a part of such fund.”
Sec. 2G74. The next of kin, or heir, of such deceased person, may,
“

time within six years after such order declaring the estate esor if laboring under any disability, within three years after
the removal of the same, bring suit against the treasurer of such educational fund for the principal of said sum, without interest, and upon
proof of his right thereto, may recover the same without costs.”
at any

cheated,

Sometimes, when the question of distribution is before
Court, the question of survivorship arises, and a curious

the

involving this question may be found in Eng. Ece.
Hep., vol. 1, p. 250. Under our law, it seems to be purely
a question of fact, when several persons related perish in
the same calamity, to determine who survived the longest.
And if the surrounding circumstances do not solve the problem, then it is presumed all perished at the same time.
On the subject of distribution, we may also remark, that
the rule is very much affected by the domicil of the deceased. If a person resident in one State dies, leaving real
property in another, without a will to control it,, the real
property descends to such persons as are heirs of the intestate, by the laws of the State in which the real property is
situated. If the same person is also possessed of personal
property, or of it alone, the same descends to such persons as
are heirs according to the law of the place where the intestate resided at the time of his death.
See Story on Conflict
of Laws, 359. 2 Kent’s Com., 429.
case
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CHAPTEK XV.
DIFFERENT KINDS OF

ADMINISTRATION, AND RULES FOR GRANTING
ADMINISTRATION.

Administration when and how

granted—When no administration is
necessary—Application for administration—Several kinds of administration—How administration is granted—Temporary administrator—Administrator de bonis non—Administrator with will—Administrator permanent,

and who may be, etc.—Right to administration, how decided—Wife’s right to administration—Contest between
creditors for administration—When sheriff
trator—When administration
eral administrators and

When

one

or

clerk made adminis-

granted without security—When

sev-

of them dies.

person a resident of this state dies, leaving property, without having previously made a valid will, or died
leaving a will with no executor, or an executor who cannot
for any reason qualify, or where the executor refuses to
a

qualify, in such cases administration, as it is termed, is
granted on his estate. So if a person dies anon-resident of
this state, and for any cause his will conveying property in
this state cannot be set up, or the person appointed executor
thereof cannot qualify under our law, then administration
is granted on the property in this state.
The action of the
court in granting such administration is caused by a written
petition to the presiding officer of said court. When the
petition shows that no one will or can take charge of the
estate, then such proceedings are had as will be hereafter described when we reach Sections 2495,2496, of the Code of Ga.
In all cases where application is made to the Ordinary to
administer such estate, the officer should at once inquire
whether an administration should be granted, because it is
the duty of the Ordinary in some cases to refuse to
grant
an
administration, and to presume a former administration.
Now, what are these cases ?

DIFFERENT

We will

answer

Supreme Court.
“

Where there

their

“

Ga.,

this
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question in the language of the

In 18 Ga., 524, the Court said:

are no

rights for forty

In 20

KINDS

creditors, and the heirs have slumbered

years, an

over

administration should be presumed.”

51^. Judge Lumpkin

says, as

follows :

Men

some

die, leaving estates unrepresented; the family meet and make
arrangements satisfactory as to the property; there are no debts

to pay.

By and by,

some

evil-eyed

person,

being neither kin

nor

cred-

itor, applies for and obtains letters of administration, and fraudulently
and under color of law seeks to appropriate the property.
Such admin-

istrations, procured for fraudulent purposes, should be discouraged.”
From the various opinions of the Court we may safely
inter that the fact that there are some old debts out of date

against the deceased, is not sufficient of itself to found an
where the estate has been long since
settled up and divided out.
On this point, it was held in 31 Ga., 753,—

administration upon,

“

To protect a voluntary division made by the distributees of an
estate, who are, at the time, all mi juris, after the lapse of twenty or
thirts years an

administration will be presumed.”

See, also, 29 Ga., 555.
Applications for administration should be in writing and
show where the decedent resided at the time of his

death,
applicant, the probable value of his estate,
and of what it consists, and also that the applicant is a citizen of the United
States, residing in the State of Georgia,
of lawful age, and whether he applies as next of kin, creditor, or friend. If a non-resident should apply he must
state a case within the statutory rule.
Then the Ordinary
gives notice to all concerned of this application, by publication in some newspaper sanctioned by law, thirty days,
and at the first regular term after the thirty days have exjoired, (see 9 Ga., 135, which says the application must then
be heard, or regularly continued, of which continuance parties in interest must themselves take notice,) the Court of
Ordinary acts on the application, and if it is granted, orders
letters of administration to issue, upon the applicant qualiif known to the

»
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fying and giving bond and security, which bond is payable
to the Ordinary, and his successor in office, in double the
amount of the estate to be administered.
In 25 Ga., 467,
it is stated that—

duly issued and published is that all persons
Court of Ordinary become parties to the
proceeding, and when there is an appeal in that proceeding they are
carried up as parties to the Appellate Court, though they are not actual
appellants.”
“the effect of

who

are

a

citation

cited to appear in the

Of administration there

nent, temporary, pendente

will, and de bonis
control the

non.

are

several kinds, viz: perma-

lite, during minority, with the

The Sections of the Code which

granting of letters of administration are as fol-

lows:
“

Sec. 326. When the

Ordinary is disqualified, the proceedings shall
though by consent of parties, by appeal, to the Superior
Court; and, in the meantime, temporary letters shall issue, or other
legal means used, if necessary, to preserve the estate.”
Sec. 2487. The Ordinary may at any time grant temporary letters
of administration upon any unrepresented estate, for the purpose of
collecting and taking care of the effects of the deceased, to continue
and have effect until permanent letters are granted; and from the order
granting temporary letters there shall be no appeal.
Sec. 2488. The Ordinary may issue such temporary letters of administration, upon the party or parties to whom they are granted, giving good and sufficient bond, with security for double the amount of
all the personal property belonging to the estate, other than real estate,”
“Sec. 2489. pending an issue of devimvit vel non, upon any paper propounded as a will, temporary letters of administration may be granted,
unless the will has already been admitted to probate in common form,
and letters testamentary issued.”
be carried

as

“

“

Not

only when there is a pending issue of will or no will
of administration be granted, but
pending for permanent letters of
administration; 14 Ga., 653. Though the Code, Section
2487, provides that there shall be no appeal from an order
granting letters temporary, it was held by the Supreme Court,
in 40 Ga., 389, in a case
involving a contest for letters pendente
lite, which was heard and decided in term-time, and letters
granted, that the proper remedy for a party complaining of
may temporary letters
also where a contest is

DIFFERENT

error

KINDS

OF

ADMINISTRATION.

in the conduct of the Court

tiorari.

was

to

apply for
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a cer-

In 16 Ga., 13 ;

17 Ga., 263, it was held that the
relief for a refusal in the Ordinary to grant letters pendente Lite was by an appeal.
Administration de bonis non, and administration with
the will annexed, are regulated by the Code, thus :
“Sec. 2490. Administration de bonis

non

is

granted

upon an estate

al-

ready partially administered, and from

any cause unrepresented.
“Sec. 2491. Administration with the will annexed is granted, where

the deceased died testate,
cute the will.

but no executor appears to qualify and exeappointed is disqualified for want of

If the executor

the letters may be granted until the disability ceases.”

age,

WHO CAN BE AN ADMINISTRATOR

The
“

Code, in Section 2492, declares that—

None but citizens of the United

Georgia,

are

States, residing within the State of
qualified to be made administrators, except as provided in

the next section,”
“

2493, which is

as

follows—

Whenever a citizent of another State

a

or

Territory of the United States

heir at law, of equal, greater, or sole interest, of any estate
deceased citizen of Georgia, that it shall be lawful for such non-

shall be
of

?

an

resident citizen to act

as

administrator of such estate: Provided, such

non-resident shall, before he is qualified to act, be required to give bond
and good security in a sum equal to double the amount of such estate,

payable to the Ordinary of the county before whom he may qualify in
this State, these securities to be resident citizens of this State, and liable to be sued and proceeded against, in the first instance for any default, liabity or mismanagement on the part of such non resident administrator, without joining such administrator in said suit.”
In 12

Ga., 604, the Supreme Court held that removal

from the State did not, per se, abate letters of administration granted to the person so removing, nor did it furnish,

grounds for removal from the administration, when the administrator, in other respects, complied with the law. Section 2494 embraces eleven distinct clauses, or rules, for
granting administration, which are as follows:
“

In the granting of letters of administration of any kind, the following rules shall be observed, the applicant being, in all cases, of sound
mind, and laboring under no disability:
1. The husband or wife surviving, irrespective of age, shall be first
entitled.
2. The next of kin at the time of the
8

death, according to the law de.
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daring relationship and distribution, shall be next entitled; but if the
party died testate, the person most

preference.
preferred to those by affinity.
will shall have the

1.Temporay

beneficially interested under the

Relations by consanguinity shall be

3. If there be several of the next of kin

equally

near

in degree, the

person selected in writing (being one of the next of kin) by a majority
of those interested as distributees of the estate, and who are capable of

expressing

a choice, shall be appointed.
such preference is expressed,

the Ordinary may exercise his
selecting the one best qualified for the office.
5. "Where no application is made by the next of kin, a creditor may
be appointed; and "among creditors, as a general rule, the one having
the greatest interest will be preferred.
6. The persons entitled to an estate may select a disinterested person
as administrator, and, if otherwise qualified, he shall be appointed.
4. If

no

discretion in

7. The person entitled to administration may desire a third person
associated with him in the administration, and in such case, if other-

qualified, he may be appointed.
8. No person shall be appointed administrator who is neither of kin
to the intestate nor a creditor, nor otherwise interested in the grant of
wise

administration, except in the cases before provided.

provision is discussed in 59 Ga., 26$* where it was
this, construed with paragraphs 3 and 6, just cited,
and 5th paragraph of 4th Section of the Code, did not prevent a majority of the next of kin from selecting a person
This

held that

who is not next of kin
9. If

a

married

or

creditor.

is next of kin, her husband is entitled to the
female administratrix or executrix marries, her

woman

administration. If a
husband may be appointed administrator.
may, in his discretion, grant the letters
under any of the prescribed rules.
10. Asa
the person
tion.

The Ordinary, however,
to any person entitled thereto

general rule to cover all cases not specially provided for
having the right to the estate ought to have the administra-

letters-pf administration, pending the litigation

propounded will, should generally be granted to the nominated

on a
exec-

utor.”

All of

these, however, are subject to the limitations laid
2492, 2493.
The Supreme Court in 32 Ga., 575, held in relation to
the wife’s right of administration on her husband’s estate,

down in sections

that—

DIFFERENT KINDS OF

1.
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“ Where the

application of a widow for administration on the
husband, is caveated on the ground that the estate
is insolvent, and the insolvency depends upon the solvency of divers
debtors of the intestate, or upon the validity of the intestate’s title
to property held by him at the time of his death, but claimed by
strangers, or upon the validity of disputed claims against the estate, or
upon like doubtful questions, insolvency should not be recognized as a
sufficient ground of caveat against the claims of the widow, and heir at
estate of her deceased

law to the administration.”

2. “In the contest for the administration of

an

estate between the

widow sole heir at law,

and a creditor of the intestate, whose debt
is disputed, or who sets up a claim to property of which the intestate
died seized, and a fortiori, where he claims in both characters, the
widow will be preferred, notwithstanding the alleged insolvency of
the estate.”
3. “If the widow of

an intestate, seeking the administration of her
join with herself in the application, one of acknowledg'ed probity and capacity, having no personal interest in the estate,
but representing a portion of the creditors, they jointly will be preferred to a creditor having a large claim and sustained by other creditors,

husband’s estate,

whether the estate be solvent

It

was

intestate
men

or

insolvent.”

said in 31

Ga., 697, when the next of kin of an
infant, in a contest between collateral kinsinfant for the administration, that—

was an

of the

“This

Court, in the case of Scranton and others vs. Demere, 6 Ga.,
100, in considering the question whether administration might be
granted on the estate of a free person of color, and to whom granted,
holds this language, ‘ We place them on the same footing with infants
in regard to administration. If an infant be next of kindred to the
deceased intestate, and thus entitled to the administration, it will be
granted to his guardian, durante minore mtate, citing 1 Williams’ Ex., 295.

'

When, under par. 3, of Section 2494, a person is selected
by a majority of those interested as distributees of the
estate, the Ordinary must appoint him ; 35 Ga., 243.
Where it is left to the Ordinary to select, from failure of
parties interested to express a preference, and the person
applying has been advanced to a full share, and is setting
up an adverse claim against the estate, he should be refused.
29 Ga., 519.
Upon the right of administration between creditors, we
would refer to the case already quoted in this chapter,
32 Ga., 575.
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decided in 42 Ga., 401, where there was a con-

test between two
tate of

FOR GRANTING

creditors, for the administration of the esand it appeared that W. was a creditor

their debtor,

a creditor for $150.00, that both were
by promissory note, and that the estate was insolvent, it was held to be an error in the Court to exclude from
the jury, evidence that a large portion of the other creditors, some of whom were judgment and mortgage creditors,
preferred the appointment of F. Whilst such prefereifce
was not imperative, it still matter proper for the consideration of the jury.
We refer, in this connection, to Section 1851 of the
Code, as follows:
for

$2,000.00, and F.

creditors

“

a ward shall die intestate, pending his minority, the guarproceed to distribute his estate in the same manner as if he
had been appointed administrator upon such estate and the sureties on
his bond shall be responsible for his faithful adminstration and distri-

When

dian shall

bution of such estate.’’

This section has been held to extend also

in 33 Ga., 452
guardians of deceased lunatics.
The Code, in Sections 329 and 2495, provides as follows
for appointment of sheriff’s, clerks of the Superior Court,
and others, as administrators of unrepresented estates :
to

Sec. 329 “When the

Ordinary is also clerk of the Superior Court, and
public administrator or other person upon whom the law
casts the administration of unrepresented estates, such administration
is cast upon the sheriffs of the several counties, who must become
there is

no

such set administrators.

Sec. 2496.' ‘If from any cause an estate be unrepresented, and not

likely
represented, the Ordinary may vest the administration in the clerk
of the Superior Court of the county, or any other person whom he may
deem fit and proper—a citation being first published for thirty days as
in other cases—and such clerk, if appointed, shall be compelled to discharge the duties of the office. If, however, such estate does not exceed in value the sum allowed by law to the widow and children, no
administration shall be necessary, but the Ordinary shall, by order,
to be

vest the

In 20

same

in the widow and children.

Ga., 775, the Supreme court held that the Ordinary
could force an administration upon the clerk by mandamus,
and in 22 Ga., 431, that the officer so appointed by the

DIFFERENT

KINDS

OF

ADMINISTRATION.
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Ordinary did not cease to be an administrator because he
ceased to be clerk.
Sections 2496, 2497 and 2498 provide
for

granting adminstration without giving security in

tain
“

cases as

Sec. 2496.

cer-

follows:
If from any cause an estate

be unrepresented, and not
contemplated in the preceding section, and
it shall be made to appear to the Ordinary, that neither the person
entitled to administration on the estate, nor any other person can be
found to give the security required by law, and that great injury is
likely to occur to said estate for want of administration, then, and in
such case, the Ordinary shall vest the administration in the Clerk of
the Superior Court of the county, or any other person whom he may
deem fit and proper, such person or persons giving their own bond in
such amount as the Ordinary may deem adequate for the faithful administration of fhe estate: Provided, that in all such cases where administration is granted without security, and it shall become necessary
likely to be represented,

to sue the

as

bond, the interest of all minors interested shall be satisfied,

until the claim of said minors is

though it

fully paid off and discharged, altheir

may be to the .exclusion of all parties capable of giving
consent when said administration may have been granted.”

“Sec. 2497. The discretion vested in the Ordinary by the preceding
Section, in determining to whom administration shall be granted, shall
be exercised in accordance with the rules laid’down in Section 2494 of

this Code.

Provided, That in all cases the natural guardians of minors
shall have the right to take administration
jointly with the person appointed, or alone, if no other person is selected; and in case no person can be found to take the administration,
then, and in such case, the Ordinary may vest the administration in
interested in the estate,

the Clerk.

“Sec. 2498. Whenever under

a

citation for administration, accord-

ing to Section 2494, of this Code,

any person entitled to administration
under the rules set forth in Section 2494, shall offer to the Ordinary

good and sufficient security as required in Section 2505 of this Code,
entitled to the administration by priority, unletters, shall, nevertheless, be entitled to the
administration by reason of his ability to give security, in preference
to one who has priority according to the rule, but does not offer security.”
such person, although not
der the rules for granting

The
when

Code, in Section 2499, allows the right of survivorship
of several administrators dies ; but as will be seen

one

directly, the representative of the deceased administrator
may and should require of the surviving administrator new
security, so as to relieve the estate he represents.
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ADMINISTRATORS, THEIR BOND AND REMOVAL.

Appointment of administrator how made—Oath and bond—Justification of securities—Decisions on bonds of

administrators—Decisions

against removed adminstrators—Administration granted on presump
tion of death—Bond of administrator—Judgment on bond of admin
istrator how collected—Administrators securities for each other—Defaulting administrators how dealt with—Obligation of sureties on
the bond of removed administrators—Sureties how long bound—When
several administrators and one is removed—Kights of heirs at law.

Application for letters of administration, as we have stated
chapter, must be made to the Ordinary of the
county of the residence of the deceased, if a resident of this
State, and if not a resident, then in some county where the
estate or a portion of the same is, (see Code, Section 2502,)
and must be in writing; Code, Section 4114.
As to
the location of assets of a deceased person who is a non-resident, the Supreme Court, in 52 Ga., 648, held—
in the last

“When
or

a non

resident of this State dies, owning bonds, obligations,
are in the possession of a resident of

other evidences of debts, which

the State, the Ordinary of the county where such person so holding
possession resides, may grant administration on the estate of such de-

cedent.”

After this

proper

application is drawn up, and presented to the
officer, it is required by Code, Section 2503, that—

“The
to all

Ordinary must issue a citation, giving notice of the application
concerned, in the gazette in which the county advertisements

usually published, for thirty days, and at the first regular term
expiration of that time, the application should be heard or
regularly continued.”
Without this citation the action of the Court is void, 12

are

after the

Ga., &26.

Though citation is issued in favor of one party
Ordinary may, at the hearing, grant adminisanother person without a new citation ; Code,

the Court of
tration to

Section 2500.

THEIR

In 9

Ga., 135, it

BOND AND

was

REMOVAL.
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decided that—

“Letters of administration must be

granted by the Court of Ordinary
immediately succeeding the publication
of the thirty days’ notice of the applicant, and citation by the Clerk,
unless the application is regularly continued by the action of the
Court, from time to time, and then the parties in interest are bound to
at the next term of the Court

take notice of such continuance.”

When the term of the

Court, and which must be a reguhearing of the application for letters
all the requisitions of the law, as to
citation, have been complied with, the Court will pass an
order granting the petition of the applicant, and requiring
him to qualify by taking the oath in Section 2504, as fol-

lar term, arrives for a
of administration, if

lows:
“I do
far

solemnly
I know

swear

(or affirm) that A. B., deceased, died intestate,

believe, and that I will well and truly administer
on all the estate of the said deceased, and disburse the same, as the law
requires, and discharge, to the best of my ability, all my duties as
so

as

administrator.

and
as

or

So

help

me

God

giving the bond, according to Section 2505 of Code,

follows:

“Every administrator, upon his qualification, shall give bond with
good and sufficient security, to be judged of by the Ordinary, in a sum
equal to double the amount of the estate to be administered; such bond
shall be payable to the Ordinary for the benefit of all concerned, and
shall be attested by him or his deputy, and shall be conditioned for
the faithful discharge of his duty, as such administrator, as required
by law. A substantial compliance with these requisitions for the bond
shall be deemed sufficient; and no administrator’s bond shall be de
dared invalid by reason of any variation therefrom, as to payee,
amount, or condition, where the manifest intention was to give bond as
administrator, and a breach of his duty as such has been proved.”

This oath and bond may

also be made before the Ordiin vacation. If the Ordinary is not certain as to the
pecuniary condition of the security offered, he should use
all means in his power to procure good security.
He may,
and should, examine the tax books, and require the parties
signing the bond, principal and securities, to justify—that
is to take an oath, which should be filed with the bond,

nary

that each

one

of them is worth the amount of the bond
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just debts and right of exemptions. The
take, as securities, persons residing out of
the county where the administration is granted, if resident in the State—16 Ga., 13-14. The bond when taken
and approved should be attested by the Ordinary officially.
In 43 Ga., 340, the Court held, relative to attestation, thus—

over

and above his

Ordinary

may

"Where a bond was given by an administrator, with security, dated
July 9, 1865, without attestation of the Ordinary, but, from the minutes of the Court of Ordinary, appeared to be (by order reciting the
fact) approved as a good bond, under the Code of this State; that such
order of the Ordinary, on the minutes, was a sufficient compliance with
the requisitions of the Code in the premises.”

Section 2506
“

requires—

All administrators’ bonds shall be

same

book

kept of file by the Ordinary, the
being first recorded within six days after their execution, in a
to be kept for that purpose.”

Section 2507

regulates suits

on

bonds,

as

follows

:

“The administrator and his sureties shall be held and deemed

joint

and several obligors, and may be sued as such in the same action, and,
if the administrator is beyond the jurisdiction of this State, or is dead,
and his estate unrepresented, or is in such position that an attachment
may

be issued against him, the sureties, or any one or more of them

may be sued. No prior judgment, establishing the liability of
administrator for a devastavit by him, shall be necessary before

the
suit

against the sureties on the bond.’’

Other sections of the Code bear upon this subject of suits
bonds of administrators: See Sections 3383, 3384, 3385,

on

3386 and 3387.

In 52

Ga., 38, the Supreme Court held that

much of
bond,
without previous establishment of a devastavit does not
apply to the case of a creditor of the inestate, unless under
the conditions set forth in the preceding sentence and as dedared in Section 3386. This decision was put on the ground
Section 2507

as

allows suit

on

so

the administrator’s

that the Code must be construed with reference to the old

section thereof with others, and if apparent
sections, as they certainly do here, that
such a construction must be given as will save a conflict.
Section 2508, of the Code, regulates the mode levying and
law, and

one

conflicts exist in the

THEIR

BOND
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collecting judgments obtained under the section preceding,
follows:

as

“In all
his

cases

of

judgments recovered against the administrator and

sureties, the execution issued shall be first levied

on

the property

of the

principal, and no levy shall be made on the property of the
sureties, until there is a return of nulla bona as to the principal, unless
the plaintiff in 7?. fa. shall file with the levying officer, an affidavit
that the surety is actually removing or secreting his property so as to
avoid the payment of such judgments.’’

Section 2509, of the Code, adopts Sections 1815-1817, and
applies their provisions to the same cases arising on bonds
of administrators.
“Sec. 3509.

These sections

are as

follows

:

The

provisions hereinbefore made in case the surety on a
guardian’s bond dies, or becomes insolvent, or removes from the State,
or from other causes becomes insufficient, or in case the surety desires
to be relieved as surety, shall be applicable to administrator’s bonds,
in the same manner, and under the same conditions as if they were
therein named.
“

Sec. 1815.

shall

If

of the sureties

one or more

or

become insolvent,

on

the

guardian’s bond

from this State, or from
other cause the security become insufficient, the Ordinary may, of his
own motion, or at the instance of any relative of the ward, require the
guardian to give other and sufficient security, and on his failure so to
do, in compliance with such order, the Court shall revoke his letters
of

die,

guardianship, and appoint

or remove

other person in his place.
guardian on his bond, or if dead,
his representative may at any time make complaint to the Ordinary, of any misconduct of his principal in the discharge of his
trust, or for any other reason, show his desire to be relieved as
surety; thereupon the Ordinary shall cite the guardian to appear at a
regular term of the Court, and show cause why such surety shall not
be discharged; and upon hearing the parties and their evidence, the
Ordinary may, at his discretion, pass an order discharging such surety
from all future liability, and requiring such guardian to give new and
sufficient security, or be discharged from his trust; such new sureties
shall be liable for past as well as future waste or misconduct of the
guardian. And such discharged surety shall be relieved only from
the time the new security shall be given.
If new security is not given,
and the guardian’s trust is revoked, the discharged surety shall be bound
for a true accounting of such guardian, with the new guardian, or his
ward, if no other guardian is appointed. The death of a surety shall
be a sufficient ground for his discharge from future liability on application of his representative and the granting of the order. In all
cases where lettters of guardianship are revoked, the sureties on the
“

Sec. 1817.

The surety

of

some
any
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are liable for all the acts of the guardian in relation to his trust,
the time of his settlement with the new guardian or his ward.”

When there

are

joint administrators, the Code, Section

2510, declares:
“If two
sureties

or more

are

administrators unite in

a common

trators themselves are mutual sureties for each other’s

As to

bond, all the
adminis-

bound for the acts of each administrator, and the

conduct.”

defaulting administrators, Section 2511 provides:

“Whenever the Ordinary knows, or

is informed by any person havinterest in the estate, that the administrator wastes, or in any
manner mismanages the estate, or that he, or his sureties are likely to
become insolvent, or that he refuses, or fails to make returns as required
hy law, or that for any reason he is unfit for the trust reposed in him,
he shall cite such administrator to answer to such charge at someregular term of the Court, and upon the hearing of his return, the Ordinary
may, in his discretion, revoke the letters of administration, or require
additional security, or pass such other order as, in his judgment, is expedient, under the circumstances of each case.”
In all cases of removal of an administrator for any cause,
ing

any

his securities

are liable
up to the time of
administrator de bonis non, for the

his settlement,

distribution of
Code, Section 2512. If there are proceedings pending in Court, and the administrator’s letters are revoked, under Sections we have already cited, then Section 2513, of the Code, provides that—
to

an

the

estate ;

“The revocation of letters of administration shall not abate any

suit
against the administrator, but the administrator de
bonis non, shall be made a party, in proper cases by scire facias, as in
case of the death of a party.”
If there are are several administrators and complaint is

pending for

made

against

the other
tained
count.

or

or

one and he is removed from the trust, then
others retain the entire trust, and with the re-

administrator, the removed administrator must

ac-

Section 2514 of the Code.

And if under the

provisions for removal of administra-

tors, as we have cited above, the administrator is removed,
and

no administrator de bonis non
appointed, or if he when
appointed fails to bring the removed administrator to an
account, the heir at law (or legatee if there be a will) may
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account; Section 2515 of the Code; 45

Ga., 616.
In

concluding this chapter, we would remark further, that
only is death known, but death is presumed, from absence
for seven years unheard from, a sufficient ground on which
to base letters of administration ; 39 Ga., 479.
not

CHAPTER XVII.
ON

INVENTORIES, APPRAISEMENTS AND RETURNS.

Warrant of

appraisement—Inventory and appraisement—Return of
inventory, how enforced—What inventory should contain—Joint
inventory—Inventory and appraisement to be examined, approved
or registered—Legal effect of inventory—Interest in partnership,
how inventoried—Appraisers, their oath and return—Return of
administrator—Return of non-resident, or deceased administrator,
or

married administratix—Administrator

can

be

forced to

make

return—Return of sale

by administrator—Practice in passing on
returns by Ordinary—Effect of return as evidence—Return, how
proved—Caveat to return.
It is the

duty of the Ordinary, upon the qualification of
administrator, to issue to him a warrant of appraisement directed to five disinterested freeholders, citizens of
the county where the property is situated, requiring them,
on oath, fairly and
justly to appraise and value the real and
the

personal estate of the deceased. Of course, before such an
appraisement can be had, the property to be appraised must
be carefully inventoried and presented to the appraisers by
the administrator. Sections 2516 and 2517 of the Code,
which regulate these matters, are as follows:
Sec. 2516 ‘ 'Immediately upon

the qualification of every administrator,
Ordinary shall issue a warrant (or if property be in different counties,
warrants) of appraisement directed to five disinterested freeholders,
citizens of the county where the property is, any three of whom shall
be qualified to act, requiring them, on oath, fairly and justly, to appraise and value all of the personal property of the deceased, produced
to them by the administrator, and also all the real estate belonging to
the
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deceased, lying in the county in which administration may be

the

had.
“Sec. 2517. The administrator shall make a just

and true inventory of
personal and real property owned and possessed by the deceased
at his death, lying in the county in which administration may be had,
and shall produce and exhibit the same, if possible, to the appraisers
appointed, as aforesaid; and when such inventory and appraisement is
returned to the Ordinary, the administrator shall swear, in addition to
the usual oath, on making returns, that such inventory contains a true
account of all the goods and chattels, rights and credits of the deceased,
within his hands, possession or knowledge.
The administrator shall
also return, under oath, with such appraisement, so far as may come
to his knowledge, all real estate lying without the county in which
administration may be had.”
all the

Section 2518 of the Code describes the time within which
the

inventory and appraisement must be returned, and the
enforcing this return, thus:

mode of

“The warrant of appraisement must be executed, except providentially prevented, within sixty days after the same is issued, and the inventory and appraisement should be returned to the Ordinary within
four months after the qualification of the administrator.
If the execution or return be delayed beyond the periods specified, the Ordinary
should inquire into the reasjn, and spread the same on his record with
the return.”

The failure to return

inventory and appraisement as
required by law, when no notice of such failure is taken by
the Ordinary, may, and should be, a matter of complaint
to the Ordinary, and the ground of a rule against the administrator. And on the trial of the rule against the administrator, if no sufficient excuse is given for the delay, the
Ordinary should cause the administrator’s removal from
an

office.

The Code, Section 2523, says:
neglect of an administrator to return a correct inventory and
appraisement shall be held as sufficient ground for removal.”
“

The

Toller, in his work
remarks

on Executors, p. 198, has these just
concerning the inventory and the mode of getting

it up:
“An

inventory is required for the benefit of creditors, legatees and

distributees.

legible hand).
of all the

It must be written (and, we add, should be in a plain,
It is to contain a full and true description and estimate

chattels, retail and personal, in possession and in action, to
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representative is entitled.
good, bad and doubtful.”
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It must, also distinguish such

If the

inventory produced does not distinguish between
desperate and sperate debts, it has been held the administrator or executor must prove them desperate, the law
presuming them to be good ; 1 Lorn., p. 379.
Further, Toller, p. 250, says:
“It is the part

of

prudent person taking charge of an estate, in
effects of the deceased are carefully inventoonly because he may be cited to produce it,
but also because a distinct and accurate knowledge of the fund is necessary to protect himself in his administration.
Indeed, if a party administers without making an inventory, the law will suppose him to
have assets for the payment of all debts and legacies.”
And when there is a joint return of the inventory of debts, and the
possession is in one who, through negligence, without participation or
fault of the other, fails to collect them, he is solely liable for such waste.”
a

every case, to see that the
ried and appraised, not

“

The

Code,

declares what

imperfectly, in Section 2579,
inventory shall contain :

very
an

as

follows,

“A debt due

by the administrator to the estate must be included in
inventory, and notice taken of any interest the estate may have in
an unsettled partnership, though the assets be in the hands of a surviving partner.”
W hen a joint inventory is made, the Code, in Section 2520,
the

provides, though made jointly by all the administrators,
proof of joint possession of the assets

it is not conclusive

inventoried.
When the

inventory is returned to the Ordinary, it should
carefully examined by him to see if it is in proper form,
and complies with the terms of the law. If not, it should
be rejected and returned for re-execution. If it is in proper
form and legal, the Ordinary should pass an order allowing
it, and ordering the same to be recorded. In 32 Ga., 81,
the Court held upon this action of the Ordinary that—
be

“A judgment of a Court of Ordinary allowing a schedule of debts
returned by an executor or administrator as desperate, is prima facie
evidence for him, and will, of course, be conclusive on a trial of a bill
for account and
the

distribution, unless rebutted. But it is competent for
complainant to prove, in rebuttal, that any debtor named in such
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was solvent, and that by the use of due diligence payment of
might have been enforced. Such evidence, if credible, is suffieient to shift the onus, and require the defendant to show why the
debt was not collected. In such a case, it is the province of the jury
to determine, from all the evidence, whether or not the defendant shall
be charged with the debt.”

schedule

the debt

a

Upon failure of an administrator to return an interest in
partership, the Supreme Court, in 50 Ga., 9, held:
“

When a portion of the assets of an estate consists of an interest in a
partnership, of which the deceased was a member, it was the duty of
an

executor who knows the

fact, to take notice of the claim in his in-

Ordinary; but a failure to do this, though
justifying suspicion, does not require the executor to be charged
with the nominal value of such interest, and he may show what was its
ventory, and return it to the
an

act

real value.”

Appraisers, before entering upon their duties, shall take
an oath, before an officer authorized to administer it, or before one of their number, who is hereby
authorized to administer the same, faithfully to discharge
their duty as appraisers ; Section 2521 of the Code.
The return of the appraisers shall be in writing, and certified by their own signatures, any three being competent
to act.
It shall be delivered to the administrator, and by
him returned to the Ordinary ; Section 2522 of the Code.
Though the return may be made on oath of the appraisers, and duly returned and allowed by the Ordinary, the
administrator cannot, says Section 2524 of our Code, be
allowed to convert the trust property to his own use, and
take it at the appraised value, but must account for it at its
and subscribe

true value.

On the

subject of making returns, and the vouchers with
duty of the Ordinary in disposing of
them, and of the returns of non-residents, and of the docket
of returns, and of returns of sales, the Code, in Sections
2525, 2526,2527, 2528, 2529, and 2569, provides as follows:
the same, and of the

“Sec. 2535. On

or

before the regular term

each and every year, eveiy

of the Court in July, in
administrator shall make a true and just

account, upon oath, of his receipts and expenditures in behalf of the
estate during the preceding year, together with a note or memorandum
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of any other fact necessary to the exhibition
the estate.
To this account shall be attached

of the true condition of
copies of all the vouchers, showing the correctness of each item; or, at the option of the executor or administrator, the originals may be filed with the return, and
shall remain in the Ordinary’s office for thirty days.
If any of the receipts be for cotton, corn, or other produce sold, the voucher shall
show the quantity of each, the price at which it was sold, the name of
the purchaser, and the time of the sale.
“Sec. 2526. The annual return of

an

administrator shall be

accom-

panied by the original vouchers, and it shall be the duty of the Ordinary to compare the originals with the copies, before returning the
originals to the administrator.
“Sec. 2527. The Ordinary shall carefully examine each return and
its vouchers, and if found correct, and no objection be filed within
thirty days from the time it is filed in office, shall allow the same, and
order it to be recorded together with the original, or copy vouchers attached.
The return and copy vouchers shall he kept of file in the Ordinary’s office. If the original vouchers are filed without copies, they
shall, when recorded, be returned to said executor, or administrator on
demand. The return thus allowed and recorded shall be prima facie
evidence in favor of the administrator of its correctness.
“Sec. 2528. The return of a non-resident administrator may be admitted to record upon the affidavit of his surety; and if the administrator be dead, or if a feme sole administratrix shall marry pending administration

on

any

administraior,

estate, the representative "f the estate of such deceased
if at any time there should be no such representative,

or

any security on the
administratrix may

bond of such deceased administrator, or married
make returns of the accounts of the deceased ad -

ministrator, or married administratrix, in the same manner, and to have
the same effect as if he were living, or such administratrix unmarried.
Sec. 2529
To insure annual returns from every administrator, it
“

duty of the Ordinary to keep a docket of all such as are
and immediately after the session of the July
term in each year, to cite all defaulters to show cause for their neglect.
A willful and continued failure shall be good cause of removal from

shall be the

liable make returns,

the trust.

“Sec. 2569.

An administrator must make

a

full return of every

sale, specifying the property sold, the purchasers, and the amounts,
together with the terms of sale.”

In 24

Ga., 558, the Court held, in relation to failure to

make returns that—
“The failure of

an executor or guardian to make returns, is an
duty, and therefore a breach of trust, and throws on
the burden of proving to the satisfaction of the Court and jury,
he has discharged the duty of his trust with fidelity.”

omission of
him

that
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Ga., 82, the Court held in relation to returns made
contrary to law that it was error in the Court to charge the
In 32

jury—
having been allowed by the
and thus adjudged by a Court of competent jurisdiction, are prima facie evidence for the defendant, and will be conelusive, unless reversed or impeached for fraud or other cause.
“

That the returns of the defendant

Court of Ordinary

The

practice as to passing upon returns, when and in
is explained in 10 Ga., 65, thus:

what manner,
“

Where returns are made by an executor, administrator, or guardian, to the Clerk of the Court of Ordinary, under the Act of 1820, it
is the duty of the Court to pass them to record, or reject them at the
next term of the Court after they are rendered to the Clerk, and if
judgment is had after that time, passing them to record, such judgment is irregular, and may be set aside, by a proceeding properly instituted for that purpose, but such judgment cannot be attacked collaterally, and will be sufficient, whilst unrevoked, to admit the returns
in evidence, in a suit by a ward against his guardian.”

The effect of these returns when made
thus defined in 5
“

as

evidence, is

Ga., 29:

The returns of

an executor, administrator, or guardian, to the
Ordinary, of their accounts, under the statute and allowed
by that Court, are only prima facie evidence in favor of such executor,
administrator, or guardian, and may be impeached by evidence in
another Court, the burden of proof being upon the party who seeks to
impeach them.”
And in 45 Ga., 520, where the Court held:

Court of

“

The returns of a guardian made in good faith, are only prima
facie evidence against him, and may be explained by parol evidence.
In the charge upon this point the Court erred, but it was in favor of
complainants.”

In relation to matters returned

by the administrator

or

executor, and claimed by him as charges against the estate,
the

question has been frequently asked, what sort of proof
Ordinary should require, before passing or admitting
them to record ?
The rules generally adopted are these:
All matters standing as accounts against the deceased may
be proven by the oath of the party presenting the demand.
If the person presenting the claim prefer so to do, witnesses
may be brought before the Court of Ordinary, and comthe
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pelled to testify as to the correctness of the account; or any
legal mode of proving claims may be adopted. Such
accounts as have been made since the death of the deceased,
the Court of Ordinary requires no proof of, presuming that

other

the administrator
for that

or

has

executor knows their

correctness, and

This power intrusted to the
administrator or executor should be carefully guarded by
the Court, so that no undue advantage is taken of the estate.
reason

paid them.

When the executor or administrator, after the death of the

testator, or intestate, makes claims against the estate, they are
proved by the testimony of others if possible. Says the Supreme Court in 22 Ga., 318, respecting the claims of a guardian against his ward, “it is by the evidence of others that he
must prove them. If the testimony of the persons with whom
the ward boarded and others to whom the guardian has paid
money can be obtained, it is the best evidence. If that cannot be obtained, the next best evidence must be produced.”
In this same decision, speaking of money paid by guardians
to attorneys, the Court says, “the receipt ought not only to
have specified the services rendered, but if the ward required
it there should have been evidence that it

was

a

proper

charge against her. Whether contested or not, there ought
always to be satisfactory proof that services charged against
a ward were rendered for his or her benefit, and that the
charge is reasonable.” In respect to written demands against
the testator or intestate, the Court of Ordinary requires no
proof of their correctness, supposing that the executor or
administrator is familiar with the handwriting of the decedent, and from his knowledge has paid them. When the
written demand mentioned as paid by the administrator or
executor to the Court, is only signed by a mark, and not attested, there should if \ ossible be added other proof. Probably the affidavit of the person holding the demand would
be deemed sufficient. If the demand is by one of the execntors or administrators even, signed by a mark and not attested, the Court should always compel the executor or ad9
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ministrator to make

an

affidavit to the correctness of the

claim, and if possible adduce other testimony. Such are
the general rules on this question of the correctness of the
demands presented by the executor or administrator in person, or to be allowed him.
On the independent question,
what kind of

proof of payment of these demands by the
required by the Court, usually
the receipt of the person holding them, or his lawful agent,
on the claims, is sufficient.
The Court of Ordinary never
in the first instance undertakes to investigate the question
of the genuineness of these receipts ; but unless a caveat is
filled, takes it for granted that these receipts are genuine,
upon the administrator or executor swearing to the whole
return.
The persons interested in the estate may, if they
wish, file a caveat to the return being allowed, setting forth
therein their grounds of objection, and may, if dissatisfied
with the decision of the ordinary, appeal, under the provisions before stated of the law governing appeals.
executor

or

administrator is
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PATINO

DEBTS AND MAN-

AGING THE ESTATE.

Power of administrators—Of temporary administrators—Of administrator de bonis non—Notice to creditors and debtors by administrator
—Effect of

a failure by a creditor to give notice—When debts
paid—Collecting debts—Effect of judgment obtained after
distribution—Duty of administrator to prepare for settlement —
Waste by administrator—Order for payment of debts—Expenses of
administration, and of last illness—Funeral expenses—Judgments
and tbeir priority—Trust debts, what their rank—Foreign and dormant judgments—Bonds and covenants—Set off against administrator—Contingent claims—Partnership debts—Debts due United States
—Liquidated demands— Claims of dower and child's part—Election
of child’s part through mistake—Legacy in lieu of dower—Election
by widow to take money in lieu of dower—What to be valued in
taking dower—Property liable for payment of debts and the order—
Administrator’s duty as to the collection of debts—When heirs and
creditors may collect debts—Administrator’s power of compromising claims—Investment by administrator—Claims barred by act of
limitation— Administrator's right to counsel and to file a bill for
direction of the Court—Continuance of intestate’s business—Right
of administrator to make contract for labor—Duty of administrator
as to intestate’s contracts—Administrator may act by attorney in
fact—Administrator may employ agent and when—When administrator may be sued—Judgment against the estate, how levied—GarnislIment of administrator
Administrator cannot reap benefit from
compromise—When a vendee dies, having given bond for titles—
When vendee dies having a bond for title, administrator's right—
Where the intestate was a member of a firm—Right of administrator

are

to be

—

and executors when there

are

several.

Before

discussing the subject of permanent administraexplain the powers of temporary administrators, administrators with the will annexed, and administrators
tures

we

will

de bonis

non.

As set forth in Section 2487 of the

purpose

of collecting and taking

Code,
temporary letters of administration are granted for the
care

of the effects of the
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said letters to continue until permanent letters are
granted. In 24 Ga., 131, the Court held that—

deceased ;
“

administrator, finding the assets of the estate of his
and likely to be seized and sold,
and the proceeds applied contrary to law, ought to ask an injunction
until the affairs of the estate can be investigated, and conflicting
claims adjusted.”
A temporary

intestate involved with other estates,

The temporary

administrator should file an aflidavit of
illegality to protect the estate, when such remedy is proper;
39 Ga., 565 ; also bring suit for the purpose of collecting
the estate of his intestate, 50 Ga., 264; but cannot make
contracts binding the intestate’s estate; 56 Ga., 6$5, and
398.
The temporary administrator may, under order of
the Ordinary (see Code, §2554) sell perishable property when
it is made to appear that it is for the interest and advantage
of the estate.
Of the powers

of temporary administrators, the law is,
generally, that he may take possession of intestate’s effects,
make an inventory, remove the property of deceased to a
place of safety, receive payment of debts, bring suits for
the benefit of the estate, and sell perishable property. He
is only liable upon his bond to the permanent administrator.
55 Ga., 431.
The power of an administrator with the will
.

annexed, is restricted to the estate willed: he cannot interfere with property not willed, as the executor can; 9 Ga.,
4§1; 16 Ga., 213; 27 Ga., 75. The powers of an administrator de bonis nan are discussed in 16 Ga., 153, and 45 Ga.,
617, 618; 11 Ga., 658; 60 Ga., 658. In the case first stated,
it is said that the power of such administrator is not hostile to that of the heirs and creditors, but coincident with
theirs. In 45 Ga., 616, 617, it is said :
“That creditors and heirs may as they always might, call on the
previous administrator for an account. The administrator de bonis lion
may do the same. It does not follow that he must do so.
When there
js anything in the nature of the estate, or the character of the parties,
which specially casts this duty on the administrator, he is liable for
this neglect. It must be a case of neglect; he; must have known of a
devastavit; must be guilty of some negligence not equally chargeable on the
creditors and heirs."
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In order to ascertain the condition of the estate of the in-

testate, so far as relates to obligations of all sorts, every administrator

according to Section 2530 of the Code must
give six weeks’ notice by advertisement, in one of the publie gazettes of this State, or at three different places of the
most public resort in the county, for creditors of the estate
to render in

an

account of their demands.

tor shall be allowed twelve

The administra-

months from the date of his

qualification to ascertain the condition of the estate. Credfailing to give notice within that time lose all right to
an
equal participation with creditors of equal dignity, to

itors

whom distribution is made before notice of such claims is

brought to the administrator ; nor can they hold the admina misappropriation of the funds.
If, however, there are assets in the hands of the administrator sufficient to pay such debts, and no claims of higher dignity
are unpaid, the assets shall be
appropriated to them, notwithstanding the failure to give notice. If sued, the administrator must plead so as to protect the rights of all creditors of whose claims he has had notice; 5 Ga, 274. The
notice to be given under this Section affects the State as
well as individuals.
17 Ga., 122. A creditor holding a
debt against a principal and deceased surety is under no obligation to give notice of the existence of his debt to the
surety’s administrator. Such creditor must give notice
when he seeks to hold the administrator personally liable
for a wrong application of the assets to other claims, but
istrator liable for

will not do
30

so

in order to hold the estate liable for the debt.

Ga., 249.

Under Sections 2531 and 3152 of the Code,
give notice of his claims as
required by Section 2530 of the Code, he still has the right
to- compel distributees, who have received their share of
the estate, to contribute pro rata to the payment of the
claim. This Section of the Code was reviewed in 59 Ga., 529,
where it was held that a creditor failing to notify the executor
of his debt against the testator until the legacies have been
when

a

creditor has failed to
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paid and the estate settled up, can recover from a legatee who
has received his legacy only his pro rata share of the debt,
though the other legatees are. without the State, and the
creditor is a Georgian, and the debt created in Georgia.
This decision

seems

to overrule that made in 26

Ga., 549, in

creditor has failed to

give notice
required by law, and the estate has
been distributed, excepting one share {not distributed) the
creditor is still entitled to be paid from this share.
A creditor obtaining judgment after distribution of the
estate by the administrator to the heirs, cannot levy and
sell under said judgment, such property so distributed, and
must see the heirs for payment; 20 Ga., 145 ; 55 Ga0, ISJT
The time of paying debts by the administrator is thus fixed
which the Court held if

a

of his claim in the time

in Section 2532:
“The administrator should pay the debts of the estate, wholly, or in
part, at the expiration of the first year from his appointment. If partial payment is made, it should be pro rata on debts of equal dignity.

Successive dividends to creditors should be made at the end of every

until the estate is paid out. If the administrator is himself a
creditor, he cannot retain his own debt, but must share with others of
equal dignity.’’
year,

In 35

Ga., 95, it was decided that an administrator, who
an outstanding debt,
paid to the heir before
the expiration of twelve months from the grant of the ad'
ministration, a portion of the estate, retaining in shaves,
and other property, enough to meet said debt, is not portected against the creditor’s claim. The administrator in
such case, must make good the deficiency caused by his
own illegal act, but this decision is
qualified by more recent decisions ; see 37 Ga., 230; 55 Ga., 129.
An administrator, or executo:, with notice of a debt against the estate,
if the estate at the time is insufficient, without the particular
property held by him, to pay the claims against the estate,
cannot, if he deliver the property to the heirs at law, recover
it from them to pay these debts ; Story’s Equity, Section 92.
As under Section 2532 of the Code, the law fixes the time
with notice of
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within

which, payment of claims must be made by the administrator, it is the duty of the administrator or executor
(in all cases when the will does not direct the contrary), to
prepare for settling up the estate, and because he may
6ued at the end of twelve months from the issuing of

be
his

letters of

administration, the representative of the estate
proceed to collect all the claims due his deceased
testate or intestate.
In a subsequent chapter, on waste and
mismanagement by an executor or administrator in relation
to collecting debts, we will state the law on the subject;
for the present, few words will suffice, Williams, in his
Treatise on Executors, vol. 2, p., 1284, says: “If an executor, by his delay in commencing an action, has enabled
the debtor of his testator to protect himself from payment,
under a plea of the limitation act, this is such an omission
of duty as will render him liable for the debt.” If the testator had money due him, and the representative by his delay or negligence fails to get it in, he must pay it himself.
So also when a debt is lost by an executor or administrator
failing to obtain security, which he might have done, he is
liable. The result of the authorities on this point seems to
be, that thfe representative must use diligence and skill
to collect the assets of the estate, unless, as already stated,
he is controlled by the will.
Those acts of forbearance,
delay, and even risk, which others may from kindness exercise, the administrator cannot practice with safety to himself.
The order to be observed by the administrator or executor in paying debts, unless the executor is otherwise ordered
by the will, is laid down in Section 2533 of the Code, as
should

follows:
“1. Funeral expenses to
deceased in life, including
last sickness.

correspond with the circumstances of the
the physician’s bill, and expenses of the

If the estate is solvent the administrator is authorized

suitable protection for the grave of the deceased.”
2. The necessary expenses of administration, including a provision for the support of the family.”
to

provide

a

“

In relation to the provision for the support of the family, the Code, in Section 2571, declares as follows:
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Among the necessary expenses of administration, and to be preferred before all other debts, is the provision for the support of the
"

family, to be ascertained as follows: Upon the death of any person,
testate or intestate, leaving an estate solvent or insolvent, and leaving
a widow, or a widow and minor child, or children, or minor child or
children only, it shall be the duty of the Ordinary, on the application
of the widow, or the guardian of the child, or children, or any other
person in their behalf, on notice to the representative of the estate, (if
there’s one, and if none, without notice) to appoint five discreet appraisers; and it shall be the duty of such appraisers, or a majority of
them, to set apart and assign to such widow and children, or children
only, either in property or money, a sufficiency from the estate for
their support and maintenance for the space of twelve months, from
the date of administration, in case there be administration on the
estate, to be estimated according to the circumstances and standing of
the family previous to the death of the testator or intestate, and keeping in view also the solvency of the estate. If there be a widow, the
appraisers shall also set apart, for the use of herself and children, a sufcient amount of the household furniture.
The provision set apprt for
the support of the family shall, in no event, be less than the sum of one
hundred dollars, and if it shall appear, upon a just appraisement of
the estate, that it does not exceed in value the sum of five hundred

dollars, it shall be the duty of the appraisers to set apart the whole of
for the support and maintenance of such widow and child,
or children, or if no
surviving widow, to the lawful guardian of the

the estate,
child
“

or

children for their benefit. ”

3.

Unpaid taxes or other debts due the State or United States. ”
4. Debts due by the deceased as executor, administrator, or guardian, for the estate committed to him as such, or any debt due by the
deceased as trustee, having had actual possession, control and management of the trust property. ”
“5. Judgments, mortgages and others liens created during the lifetime of deceased, to be paid according to their priority of lien.
Mortgages and other liens on specific property, to be preferred only so
far as such property extends. ”
“

“

6

“

7. All

Debts due for rent. ”

liquidated demands, including foreign judgments, dormant
judgmets, bonds and all other obligations in writing for the payment
of money, promissory notes, and all debts the amount due on which,
■was fixed and ascertained or
acknowledged in writing (by act of 1877)
prior to the death of the deceased. ”
“8. Open accounts. ”

Upon these different classes of debts, some important demade, to which we will now advert. In
14 Ga., 420, the Court said :

cisions have been
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The expenses of administration, amongst which are the commisor administrator, must first be paid, whether

sions of the executor

enough be left to satisfy debts
And the

rule

or

legacies

or

not.”

laid down in 17

Ga., 226; 56 Ga.,
held in Q Paige, Ch. Pep.,
277, 285, not to include mourning goods bought for the
family. Lomax on Ex'rs., Yol. 1, 373, states that the “expenses of the last illness ” do not extend to medical expenses only, but to expense of nursing, necessaries bought
from merchants and others, board and lodging, and hire of
servants, and whatever is essential to the comfort, con656.

same

“Funeral

was

expenses”

was

venience and relief of the deceased in his last sickness.
In 5

Ga., 275, the Court held—

“That in the distribution of the

assets in the hands of an administra-

tor, judgments obtained against the intestate, have priority over debts
for rent, bonds and other obligations, notes and open accounts, and must
be

paid according to their date, and that promissory notes rank with
obligations, and must be paid rateably with them.
“That a covenant of warranty of title; when broken, is a specialty,
and the damages due thereon must be paid rateably with bonds and
other obligations.
"That judgments obtained against an administrator after the death
of his intestate, rank no higher than the demands on which they are
bonds and other

founded.’’

In 1

Ga., 266, the Court held that—

“

The estate of a guardian who dies chargeable to his wards,
ble and bound therefor, before any other debt, being a trust

is liadebt,
have been prosecuted to judgment against

though such other debt may
the guardian in his lifetime.”
In 10

Ga., 65, the same rule was laid down as to liens
the estate of deceased administrators, executors and
guardians, coming in conflict with trust debts, and in the
upon

same case

it

was

also held that—

“A minor whose parents are

in life, and who has a separate estate,
orphan, in the meaning of the Act of 1799, entitled ‘ An Act
for the better protection and security of orphans and their estates,’
and entitled to preference therein given to orphans.”
was an

In 38

tion

Ga., 75, it was held that paragraph (4) (under Sec2533), and other sections of the Code to the same
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effect, only covered cases of trustees created under
laws of Georgia.
In this decision
“

one

the

law is stated thus:

by a deceased executor, administrator, guardian or trustee, entitled to priority of payment, in the administration of assets, as
provided by the Code, Section 2338, and paragraph 4, of Section 2533,
are only such as may be due by persons appointed by the laws of this
State. Debts due by foreign executors, trustees, etc., are to be paid
according to their character, as bonds or accounts, etc., the same as if
owing by others, without any priority on account of such character.”
Debts due

Of which decision

pronounced by two Judges, (the third,
was said by him :

Harris, dissenting,) it

“It-interpolates after the words executor, administrator, guardian or

State of Georgia;” it ignores the reason which
applicable, wherever trustees are appointed, that these estates have
been increased or benefitted by the trust property.
So these estates
should be first stripped of this to ascertain what is really the estate.
It limits the plain, broad meaning of words in the Code without any
sufficient reason for so doing.”
trustee, * appointed in the
is

By acquiescence of the heir, and conduct amounting to
estoppel, the debt due from the executor as a trust debt
may become the executor’s individual debt; 42 Ga., 209.
In 45 Ga.. 468, the Court held, in relation to this subject
of trust debts, where there was a settlement between one
of the executors of the estate and the legatees, in which there
was turned over to the legatees a note of the executor, with
a third party as security, as a part of the assets of the estate,
and at the same time the executor gave to the legatees his
individual note for the balance in his hands, and there was
a distinct understanding that the last note was only given
as evidence of the amount due, and that the executor should
be liable as executor for the amount of the same, that the
last note was still a trust debt, and entitled to priority in
the distribution of assets, but the first was not. It was also
held in the same case, when one executor having money in
hand, loans it to another executor, taking his individual
note for it, and in a settlement with the legatees they take
from the executor loaning the money this note as assets,
giving him a full discharge and acquittance of all liability,

an
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the note thus turned

over is not a trust debt as
against the
maker of the note, and his statement that it shall be so considered does not make it such as to give it priority over

other debts in the distribution of the estate of the

in§ker of

the note.
In '51
“

Ga., 647, the Court again held:

When the

legatees take the individual note of the executor, secured
his individual property, in discharge of their legacies, and receipted him therefor, as executor, the debts lose tneir fiduciary character,”
by

a mortgage on

In 59
estate of

such

was

A

case

Ga., 783, it
a

deceased

not

a

held that a debt due from the
attorney on account of collection as

was

trust debt.

illustrating the rule that claims are to be paid
according to their dignity at the testator’s death, as applicable to judgments, is to be found in 40 Ga., 63, as follows:
“Judgments which

valid, subsisting judgments at the
death, are to be paid according to
priority of lien at that time, and if such judgments should after-

time of the testator’s
their

were legal,
intestate’s

or

wards become

dormant, and be revived before the assets of the estate
distributed, such revived judgments will relate back, as to
the order of payment, to the exact positions which such judgments
occupied at the death of the testator or intestate, and are to be paid according to the priority of lien as the same existed at that time. ”
have been

Foreign judgments (see 2 Brad. Surrog., p. 104) do not
as dormant judgments, but as simple contracts only,
and therefore stand with bonds, notes and other liquidated
demands.
Dormant judgments in the administration of
assets are to be classed with bonds and other obligations, and
should not be paid by the administrator or executor until
revived, or until the parties interested—creditors and heirs—
have had an opportunity of contesting their validity; 21
rank

Ga., 507. In relation to bonds with a condition to save
harmless, styled “ contingent securities,” the law is as follows:
harmless, not broken, shall not stand in the way
degree, but if broken, then they will stand in the
distribution in the same rank as other specialties, and may be enforced.” (Lomax on Ex’rs., vol. 1, p. 400.)
“That bonds to

save

of debts of inferior

•
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contingent security is broken, the admin-

istrator may not respect it as a debt due.
This sort of claim does not
stand in the way of debts of inferior dignity.
The payment of a sim-

pie contract debt before a bond conditioned for indemnity, is good if
no breach has taken place.
It is settled, that if subsequently to the
payment of a simple contract debt the contingency should happen upon
which the bond is payable, and it is put in suit, the plea of
payment^
of the simple contract debt will be a good defence for an executor.”
(Th-

And if
note

as

holds

an

administrator

executor

claim

or

or

executor

administrator

on

holds

a

claim

another person

who ^

account against his testator or intestate, and the estate of the testator is insolvent to such an
extent as not to be able to pay notes, shall the person claiming this open account by allowed his claim as a set-off to
this note ? If he can, it is evident his account takes precea

by

open

dence in the distribution of assets
cided in 5

Ga., 357,

“Where the demands

over

notes.

It is de-

follows:

as

mutual, a set-ofE will be allowed in favor
brought by an executor or administrator on
a demand due his testator or intestate in his
lifetime. If the set-off is
larger than the testator’s or intestate’s demand, the executor or admin,
istrator may prevent a recovery against himself for the excess by
proving that the estate is insolvent, and that there are other outstanding claims of higher dignity sufficient to exhaust the assets in his
of

a

defendant in

an

are

action

hands.”
But “a debt which accrued in the lifetime of the testator
tate cannot be set off

a debt which accrued to the
administrator after the death of the testator or intestate.”

When
deceased

against

or

intes-

executor or

a
partnership is insolvent, and one of the firm is
insolvent, the Code declares, in Section 1918, that

the creditors of the
vidual

partnership, in equal degree with indicreditors, cannot claim to share in the individual

assets of the deceased

partner until the individual creditors

shall have first received upon their debts such a per centage
from the individual assets as such partnership creditors have •
received from the partnership assets. The order in which

debts are to be paid, as stated by the Code, in Section 2533,
is liable to be varied whenever the estate of a deceased per-

Tb-STjU., 909, the .Court, spunking n£
yflariwpfiays:

(/t l

by1
e
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is insufficient to pay

all debts and the United States is a
priority is to be given to the United
States over any other claim ; 1 Kent Com., 243. Formerly
the term, “ liquidated demands,” in paragraph 7 of Section
2533, was a matter of much discussion (see 1 Kelly, 287 ;
2 Kelly, 370; 15 Ga., 322 ; 14 Ga., 379; 18 Ga., 407; 20
Ga., 53, 561; 21 Ga., 327; 33 Ga., 219); but now the term
is settled by Act of 1877, p. 19, which provides that the
amount of the claim must be fixed, ascertained and acknowledged in writing to make the claim a liquidated demand.
Besides the claim for twelve months’ support above
enumerated and explained, the widow of the deceased can
claim from the estate dower, a claim superior to all claims
against the estate, and defined in the Code, Section 1763, to
son

creditor, in which

case

be—
“The right of a wife to an estate for life in one-third of the lands,
according to valuation, including the dwelling-house (which is not to
be valued unless in a town or city), of which the husband was seized and
possessed at the time of his death, or to which the husband obtained
title in right of his wife.”

The Code, in Sections 1764, 1765,1766,1767,1768,1769,
1770, 1771, regulates the claim of dower as follows :
“Sue. 1764. Dower may be barred—
1st, By provision made prior to the
wife in lieu of dower.
"

marriage, and accepted by the

“2d, By a provision made by deed or will, and accepted by the wife
after the husband’s death, expressly in lieu of dower, or where the
intention of the husband is plain and manifest that it shall be in lieu of
dower.
“

3d, By the election of the widow within twelve months from the
grant of letters testamentary or of administration on the husband’s
estate, to take a child’s part of the real estate in lieu of dower.
“4th, By a failure to apply for the dower for seven years from the
death of the husband.
“

title
“

5th, By the wife’s deed with her husband to lands in which the
came

through her.

6th, By the adultery of the wife unpardoned by tbe husband.
Seo. 1765. If the husband by will gives to his wife an interest in
his lands, her election of dower bars her of that devise, but does not
deprive her of any interest in the personalty bequeathed to her in the
will, unless it is expressed to be in lieu of dower.
“

166

OF

POWERS

OF

ADMINISTRATORS.

“Sec. 1766. An election by the widow to take a child's part of the
really in ignorance of the condition of the estate, or of any fact material to her interest, shall not bar her right to dower : Provided, the
rights of third persons acting bona fide upon her election shall not be
disturbed or prejudiced.
Sec. 1767. When the husband dies, seized of several distinct tracts
of land lying in the same county, the widow may elect to take her entire dower in one body, and may select the tract or tracts out of which
her dower shall be laid.
If a tract or body of land is divided by
county lines, the entire dower may be laid off in either county ; if
several tracts lie in different counties, the dower must be applied for
and laid out in each county.”
Sec. 1768. The widow is entitled to the possession of the dwelling
house from the death of her husband, and before dower is assigned,
and also of the furniture therein, until her portion thereof is set apart
by the appraisers, as provided by this Code.”
Sec. 1769. No lien created by the husband in his lifetime, though
assented to by the wife, shall in any manner interfere with her right to
“

“

dower.”
“

Sec. 1770. With the assent of the executor

or

administrator of the

estate, the widow may elect a life-estate in one-third part of the proceeds of the sales of the land, or any distinct tract or tracts of land,
in lieu of the dower in such land.
In which event, such third part of

proceeds of the sale shall be invested by the executor or administraof the Ordinary where his returns are made,
and the annual income thereof paid to the widow during her life. ”
V Sec. 1771. With the assent of the executor or administratbr of the
estate, and the approval of the Ordinary, the widow may elect, in lieu
of her dower, an amount in money, to belong absolutely to her, to be
estimated and determined by the commissioners appointed to assign
dower, and whose report shall be subject to the same objections as an
admeasurement of dower in lands. Both before the Ordinary, and on
the return of the report of the commissioners, any person interested
in the question shall be allowed to become a party, and be heard. The
amount so awarded shall be paid in preference to all other claims out
of the proceeds of the sale of the land. ”
the

tor under the direction

The mode of

laying off dower is fixed by Sections of the

Code 4041 to 4018, inclusive.
The widow is not entitled to dower when

a

provision for

permanent alimony has been made her under Section 1752
of the Code; 43 Ga., 294. Nor is she entitled to dower
and homestead both out of deceased’s estate ; 44 Ga., 301^
47 Ga., 250; 50 Ga., 597.
An election of child’s part by
the widow under a mistake can be recalled : 42 Ga., 521.
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And when the wife elects to take
the

a

167

legacy instead of dower,

Court, in 38 Ga., 320, held:

"

When

legacy left to a wife is expressed to be in lieu of dower,
legacy, she takes it as a quad purchaser, and
in a contest between her and other legatees, whether general or speccifl,
she cannot be called upon to abate with them, or to make up a deficiency of assets.”
a

and she elects to take the

If she elects to take
in

a

legacy given in lieu of all interest

testator’s estate, the
real estate in any form;

widow can take no interest in the
40. Ga., 562. The Act of 1875,
100, regulates the claim of dower in certain cases, as fola

p.
lows:
“

tke

Whenever the vendor of land shall make

same

time take

a

a deed to land, and at
mortgage for the purchase money, the widow of

the vendee shall not be entitled to dower in said land

as against such
purchase money is paid. Whenever a vendor shall
sell land, giving at the same time of such sale a bond for title, or any
other instrument in writing having the same effect, the widow of the

vendor until the

vendor shall not be entitled to dower in such land.”

When the widow elects to take money
it is necessary
the Ordinary

in lieu of dower,

to procure the approval of this election by
before commissioners can he appointed to

assign the dower; 36 Ga., 620. And after the widow elects
upon a fair public sale of the lands to take money absolutely
in lieu of dower, the Court, in 39 Ga., 226, held—
“

That the amount of the sale of the land at such

public sale is conthereof, and that the widow is entitled to
have her dower estimated out of the proceeds of such sale, from the
death of her husband, and the value of her life-estate estimated from
that time during her life.
clutive evidence of the value

The election between dower and

a

child’s part,

under the

Code, need not be made until there is admistration on the
estate of the deceased, nor does the statute of limitations

against her application for dower, if she has remained
possession of the land until the application is made; 50
Ga., 192.
A widow dying within less time than one year after administration on the estate of her deceased husband, without having made her election to take a child’s part of real estate in
run

in
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is not entitled to receive

lieu of dower, her administrator
the child’s part; 45 Ga., 514.

An election to take a child’s part instead of dower is shown
by tiling a written declaration to that effect in the Court of
Ordinary where administration has been granted, which declaration, when properly presented to the Court, should be
passed upon by the Court, and ordered to be recorded ; 21
Ga., 161.
While in laying off dower the commissioners cannot value
dwelling houses, or others in the curtilage of the same, yet
they must value' any dwelling on the land beyond the curtilage, or other houses of value; 38 Ga., 235. And the
widow, as the mansion house and tenements under the curtilage are given by law, may remain in possession of the
same, against the administrator, or heirs, or creditors, before
herd

ower

For

is set apart.

long a time as the widow is kept from the enjoyment of her dower, 6he is entitled to the rents and profits of
the same. 2 Scribner on Dower, 687-689, etc.
The Code, in Section 2534, provides what property is
so

liable for payment

tion, and is

as

of debts, and the order of its appropriafollows:

“

All the estate, real and personal, unless otherwise provided by this
Code, is liable for the payment of debts. If there is a will, the property charged with the debts should be first applied; next the residum,
or if there be no residuary clause, the undevised estate; next, general
legacies may abate pro rata; and, lastly, specific legacies must contribute.”

Section 2535 of the Code thus defines

duty
“

as

an

administrator’s

to the collection of debts:

An administrator is bound to

place in suit every debt due the estate
reasonably expect to recover; and if, by his neglect or
indulgence, the debt is barred by the lapse of time, or is otherwise lost
to the estate, he is responsible therefor.”
which he maj

Even

to debts returned in

inventory as disputed,
inventory has been allowed by the Ordinary, it is in
the power of heirs and creditors to show that they were collectible, and to hold the administrator liable; 32 Ga., 82.
which

as

an

OF

In 47
“
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Ga., 435, the duty of collecting is thus explained

An administrator is bound to

:

the utmost

diligence to secure
debts due ibe estate.
Hence if the makers of notes belonging to the
estate, solvent at the time of making the notes and for some time afterwards, become suddenly insolvent, it is his duty to put the notes
promptly in suit, when there is any reasonable prospect of securing
their payment by so doing. When an administrator sells a note belonging to the estate, the makers of which are solvent at the time suit
is brought, which suit is enjoined by one of the makers, and remains
so until all the makers become insolvent, and no laches is properly
charged upon the administrator, the latter is not liable to make good
use

the loss to the estate ”

Heirs ana creditors may, if the administrator for any cause
declines to sue, by assignment to them by the administrator,
sue at their own
expense, and if collected, the proceeds
must be distributed

by the administrator; Code, Section 2536.

Doubtless if heirs and creditors could show sufficient

reason

they might be allowed to use the name of the administrator
for suits without any assignment or permission; 8 Ga.,
236 ; 10 Ga., 266.
The Code, in Sections 2537, 2538, 2539, 2884, 2885, regulates the power of compromising claims by administrators,
as

follows:
“

Sec. 253-7. A dministrators, executors and guardians are authorized
compromise all contested or doubtful claims, for or against the estate or wards that they represent, to submit such matters to arbitration, to release a debtor if to the interest of the estate or ward, and to
appoint an attorney in fact, being responsible for the acts of said attorney.”
“Sec. 2538. Administrators, guardians and others holding trust estates are also authorized to compromise claims in favor of the estates
they represent, or their wards, where their debtors deliver, bona fide,
all their property for the use of creditors, except such as is, or may be,
exempted from levy and sale in cases of insolvent debtors: Provided,
the Ordinary, after an examination of the facts, shall first make an
order directing such compromise.”
“Sec. 2539. Guardians, administrators, executors, and all other persons acting in a fiduciary capacity, are authorized to compromise all
doubtful debts belonging to such estates, where such settlement will
advance the interests of those represented.
All persons acting under
the provisions of this Section, on making their returns, shall make
oath that the settlements thus made were in good faith, and to the best
to

10
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parties thus represented: Provided, the Ordinary first
such compromise.”

order directing

If Sections 2537-2530 refer to

compromises of the same
sort, then, so far as the compromise of doubtful debts on the
estate are concerned, as Section 2539 is the later statute, which
can be seen by reference to Acts of 1866, it has, in fact, repealed Section 2537. And if there i§ a repeal of Section
2537 as to doubtful claims due the estate, then compromises
of such doubtful debts can only be effected under the provisions of Section 2539. But if the term, “ doubtful claims
for the estate,” in Section 2537, means doubtful in point of
law, as to the right to recover, and the term, “doubtful debts,”
in Section 2539 means doubtful from insolvency, embarrassment, or any other canse than the right to recover, then both
Sections can stand and be enforced. In Ponce vs. Wiley,
decided at August Term, 1S78, of the Supreme Court of
Georgia, it was held that a compromise under Section 2539
is worth nothing unless it appears that all the regulations of
said Section are complied with, and particularly that of
making oath by the executor that the settlement was made
in good faith.
Under Section 2540 of the Code, the administrator may
make certain expenditures for minors, which Section thus
provides:
“

an executor or administrator has paid all the debts of
intestates, and just claims of every sort, against the estates held
by them, and there is left in their hands assets or property of any kind
due to minor heirs, over whom no one applies to be guardian, said
executors or administrators may, under the direction of the proper
Ordinary, apply and pay so much of said minor heirs’ estate as may be
necessary to the maintenance and education of said minor heirs, as

Whenever

their

guardians are allowed by law, all of which expenditures shall be allowed
said executors

There

or

administrators, in the settlement with such heirs.”

three Sections of the

Code, 2330, 2541, 2544,
controlling the administrator in investing the estate. Section 2330 declares that any trustee holding trust funds may
invest the same in stocks, bonds, or other securities issued
by this State, making a true return of the price paid and
time of purchase. Such investments shall be free from taxaare

OF
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Any other invest-

ment of trust funds must he made under

Superior Court, either in term,
vacation,

or
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or

an

order of the

granted by the Judge in

else at the risk of the trustee.

Section 2511 declares that

guardians, trustees, exeutors
funds held
by them as such guardians, trustees, executors and administrators, in lands: Provided, that an order to that effect be
first obtained from the Judge of the Superior Court, who is
authorized to consider and pass upon such application,
and administrators

are

either in term time

or

authorized to invest any

vacation.”

Section 2544 declares:—
“

When from any cause an administrator is compelled to hold the
funds of the estate in his hands, he is authorized to invest the same in

stocks, bonds,

or other securities issued by this State, or (by leave of
Ordinary) in bonds issued by the proper authorities of the cities of
Savannah, and Augusta. In such case he shall, within twelve months
thereafter, make a legal return thereof, in which shall be set forth the
price paid, the time of the purchase, and the name of the seller. Such
investments shall not be subject to.taxation so long as they are held for
the estate. If an executor or trustee has in his hands money as theseparate estate of a married woman, absolutely or for life, he may,
under the direction of the Superior Court, i ivest such funds in.

the

land.”

In 38

Ga., 304, the Court held, that—

“A trustee in

possession of trust property is only bound, under our
Code, for ordinary diligence in its preservation and protection;, that a
trustee in possession of promissory notes as trust property may receive
payment of said notes in such currency as a prudent man, under the like
circumstances, would receive in payment of debts due him individually
that a trustee who. during the war, in good faith received Confederate
treasury notes in payment of promissory notes held by him in trust,
acted under color of law, and is protected by the Act of 1866, and the
ordinances of the Conventions of 1865 and 1868; that if the trustee
received Confederate currency before the adoption of the Code, and
after its

adoption invested it in securities not authorized by law, and
an order of court, did so at his own risk, and is liable for the
value of such currency at the time when it is said to have been
reinvested; that if the trustee changes the investment with the consent
of the cestui que trust, who is of legal age, he is not liable for any loss
growing out of such new investment; that it was competent to show
that the investments or changes of investment, were prudent.”
without
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duty of administrators as to claims
by the statute of limitations, the Code, in Section
2542, declares, that—
In relation to the

barred

relieve a debt from the
interposed by the lapse of time by a new promise to pay : Provided,

“An administrator, in his discretion, may
bar

In such
responsible by proof that the claim

such bar had not occurred in the lifetime of his intestate.
cases

the distributees can make him

against the estate was in reality unjust.”
The administrator is allowed, and

it is his duty, to employ
legal counsel for the estate according to the exigencies of
the estate; Code, Section 2543.
He cannot charge his
counsel fees to the estate when sued for his

own

failure to

comply with the law; 32 Ga., 31; 56 Ga., 656. The
administrator has, also, the right, if in the course of the
administration difficult questions arise, to file a bill for
direction at the expense of the estate, unless the difficulties
are created by his own wrong conduct; 9 Ga., 377 ; 17 Ga.,
485 ; 18 Ga., 554 ; 21 Ga., 442; 37 Ga, 465.
It is the usual rule that

an

administrator should wind up

promptly the estate he administers, but if it is

for
kept
together, and the business of the deceased continued for the
rest of the year in which he dies, or possibly longer, the
law so allows, and the Code, in Section 2545, thus provides:
necessary

the best interests of the estate that the estate should be

“

An administrator may exercise bis discretion in continuing
business of his intestate until the expiration of the current year.
to the time of sale or distribution, the administrator must manage

the
Up
and
dispose of the property of the estate for the best interest of the estate.”
Section 2546 of the Code thus confers
trator the power

on

the adininis-

to make contracts for labor:

“The administrator may make contracts for labor or service for the
benefit of the estate he represents, upon such terms as he may deem

best, and all such contracts made in good faith shall be a charge upon
and bind the estate whenever jthe same are approved by the Ordinary
of the county.

From this

law,

we

certain

section, as well as from others, and the general
derive the rule that the administrator can only in

cases

make contracts to bind

2545 and 2546 have been reviewed

an

estate.

Sections

by the Supreme Court
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Georgia in the case of Jordan, administrator, vs. Purnell,
Ga., 661; and they have been held to restrict the ad■ministrator to running the farm only during the current
year of the intestate’s death, and this language was used :
of

60

“

policy of the State now is that the property of the intestate
kept together from year to year and worked for the benefit
of the estate, hut that the estate shall be duly administered and turned
over to the person entitled to the same.”
The

shall not be

As to contracts
thus

already made by his intestate, the Code

declares, in Section 2547

:

“The administrator, as far as possible, must fulfill the executory
and comply with the executed contracts of the deceased, and he has a

corresponding right to demand the same of the parties contracted
If, however, the personal skill of the intestate entered into the
consideration of the contract, his death renders the execution impossible, and the contract, though entire, must be considered as divisible
and closed at his death, and the part execution by the deceased authorizes and requires a corresponding compliance by the other contractor.”

with.

Under Section 2180 of the Code

as

follows:

“

Executors, administrators, guardians and trustees are authorized
to sell land and convey property, by attorneys in fact, in all cases
where they may lawfully sell and convey in person.”
The administrator may,
as

under Section 2597 of the Code,
follows, employ such agents as are necessary to conduct

the business of the estate:
“Among the expenses of administration, should be included and
allowed the expenses of agents as the administrator finds it necessary
employ for the estate. The existence of the necessity must be satisfactorily shown to the Ordinary.”
to

The administrator cannot,

however, submit the business
supervise himself to agents; 47
Ga., 73, nor create liens on the estate ; Tibb vs. Mayo, 61
Ga., 246. In order to give the administrator time within
which he may ascertain fully the condition of the estate,
its liabilities and means, the Code, in Section 2548, declares
which he should do and

that—
“

No suit to recover a debt due by the decedent shall be commenced
against the administrator until the expiration of twelve months from
his qualification.
This exemption shall not apply to an administrator
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unless

cases

appointed within the year allowed to his predecessor;
the administrator de bonis non shall be made a party to

pending against the administrator

upon

scire facias issued to the

first term.”

This law does not
virtue of

an

prevent a creditor from levying by
execution obtained in testator’s lifetime on the

property oi his estate liable to levy and sale. If the property so levied on is necessary to pay claims of greater dignity, the administrator should file a bill of injunction to
prevent the execution of the levy. 10 Ga., 568.
In connection with this Section 2548, we would refer to
the Sections 3555-3556 of the

Code,

on

garnishments,

as

follows:
Sec. 3555. “Asa

general rule, the interest of a legatee or distributee, is
subject of garnishment issued against an executor or administrator, hut if the legacy has been assented to by the executor, and such legacyisnot defeated by debts against the estate, and where there has been
a final settlement by the administrator, and there remains in his hands a
fixed balance, such legacy or the interest of the distributee, or heir,
a creditor of such legatee, distributee, or heir at law as the case may
may he reached by the process of garnishment at the instance of
not the

be. ’

Sec. 3556. “In every case a garnishment

maybe issued against an exelegacy or distributive share, or for any debt
or demand owing by said estate to any other person, if the creditor will
swear—in addition to the oath required in ordinary cases—that his
cutor or administrator for a

debtor resides without the State, or is insolvent. In such cases the
executor or administrator shall not he compelled to answer the garnishment until the estate in his hands is sufficiently administered to enable
him

safely to

It is the

answer

the same. ”

duty of the administrator, whenever sued, to
plead and set up such defenses as are necessary to protect
the interests of creditors and heirs; 5 Ga., 274, .‘ffrrq 24
Ga., 608.
It frequently happens in the course of an administration,
that the administrator finds amongst the assets of the estate
money or property belonging to another person.
This
property, when so found, must be surrendered to the owner;
19 Ga., 554.
When the administrator pays debts of his intestate with
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less than is due upon them, he cannot
more than his payment; 38 Ga., 75.

claim, as

a

credit,

any

When the

intestate, after giving bond for titles, dies
making such titles, and when, also, the obligee dies
before titles are executed, the Code requires as follows, in
Sections 2549 to 2553, inclusive :
without

Sec. 2549. If the intestate,

daring his life, executed a bond to make
land, and dies without making such titles, the holder of such
bond, after having complied with its condition, may apply to the
Ordinary having jurisdiction over the estate for an order requiring the
administrator to execute the titles according to the terms of the bond,
in all cases annexing to his petition a copy of the bond.”
Sec. 2550. Fifteen days’ notice, in writing, to the administrator or
executor, and heirs at law of the deceased, if to be found in this State
—and if not residents, by publication in one of the gazettes of this
titles to

S'ate for

thirty days—shall be given of such application. If no objecOrdinary is satisfied of the truth of the allegations
in the petition, the order shall be granted. When objections in writing
are filed in the office of said Ordinary, it shall he the duty of the Ordinary to hear evidence as to the fact whether the conditions of said
bond have been complied with by the payment of the purchase money,
or not, and to
grant an order requiring said titles to be made,
or not, as he may think the principles of justice may require; and either
party being dissatisfied with the decision, may appeal to the Superior
Court upon the same terms as appeals are granted in other cases.”
“Sec. 2551. If the vendee dies having possession of a bond for
titles, or having paid the purchase money for land, the Ordinary of the
county having jurisdiction of the estate may, upon a similar applica
tion of any one of the heirs at law of the vendee, and on notice to the
vendor, as provided in the foregoing section, order the title to be made
to the heirs at law of the deceased.
Such titles, however, shall not
prevent such lands being assets in the hands of the administrator for
the payment of debts.”
tion is filed, and the

“

Sec. 2552. If both the vendor and vendee die, the notice shall be

given to the legal representative of the vendor, who shall make the
title to the heirs of the vendee.”
“

Sec. 2553. Whenever the

party making the bond shall have died
were to be made, and before the purchase money became due, the cost of the proceedings shall be paid by
the representative of the estate; but if the time for making such titles
and the payment of the money elapsed before the death of the obligor,
the costs shall be paid by the applicant.”
It will be seen from comparing Sections 2549, 2550 and
before the time at which the titles

2551, that

none

of them apply when there is

a

will made by
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the vendor and

obligor. In that case, the old law applies,
equity must be used.
person dies, being a member of a firm, the Code,
1907, declares:

under which
When

a

in Section

a

bill in

“The

surviving partner, in case of death, has the right to control
legal representatives of a
deceased partner, and he is primarily liable to the creditors of the firm
for their debts. But where co-partnerships have been, or shall be, dissolved by the death of one or more of the partners, and the debts of
the firm have all been paid, then the assets of the firm, as far as possible, may be divided in kind between surviving co partners, and
the representatives of the dead co partner, by three disinterested
appraisers, chosen by the parties as arbitrators, or appointed by
the Ordinary of the county where the survivors reside, either in
term or vacation, on application of either party, said appraisers to be
sworn to make fair appraisements and divisions, to the best of their
ability; and after such division, the representatives of the dead partners shall have the right to sue in their own names upon all choses in
action assigned to them in the division.”
When there are several executors or administrators, they
the assets of the firm to the exclusion of the

have not several interests in the deceased’s estate,

regarded in the light of

one person.
entire interest in the effects of the

They have

a

but

are

joint and

deceased, and when one
dies the other takes the whole interest and authority ; Dayton. Surrog., 237.
On this principle of joint and entire interest, when several are executors or administrators, is
founded the right of one to act for the other. And acts
done by one of them relating to pledging, delivery, sale,
release, receipts, or compromise of the testator’s goods and
claims, are deemed the acts of all; Dayton Surrog., 237.
And one executor or administrator has an equal right to the
possession of the estate of the deceased person, unless there
is something in the will of the testator controlling the general principle, and defining the position and duty of the
several executors. And if they cannot agree as to the disposition of the property of the estate, and one prevents the
other from a joint possession of the estate with him, the
Court of Ordinary, and the Superior Court on the equity
side thereof, would certainly give suitable redress ; 18 Ga.,
G64.
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As to the right of an executor or administrator to pay said
debts of said executor or administrator to another executor

administrator, the Court, in 31 Ga., 580, said:

or

“But

wc cannot admit the proposition to be true, that when the
heirs, legatees or distributees of an estate permit one executor to bid
for and purchase property at a sale by his co-executor, and give his
notes therefor as other purchasers, and he subsequently pays over the
money due on his notes so given in discharge of his liability, and that
money is wasted, that such executor so buying, and paying for his purchases, is liable for such waste. If it be conceded, as it was in this
instance, that the executor was a competent purchaser (for those interested in the estate had acquiesced in and ratified his right to do so),
then such executor, so buying at the sale of his co-exeutor, and like all
other persons, complying with its terms, must, like other purchasers,
pay his notes in order to cancel, discharge and get possession of them.
The money he pays over is his own, and not the estate’s, and did not
become the property' of the estate until it was paid over.
His co-executor could have traded the notes; could have enforced their collection
in a court of law, as his own, treating the sale as an execution of the
trust, and not the collection of the money from the purchasers—in fact,

the law

so regards a sale as an administration.
Then how could
fact of the defendant’s paying his own money out, in the necessary

the
sat-

isfaction of

a debt legally and properly incurred, be regarded as an
contributing to the waste and misapplication of the trust'funds by
his co-executor? We do not think it can be so. Now, if funds belonging to the trust had come to the hands of defendant from any
source, and he had paid it over to his co-executor for any reason; and
that money should be wasted, the defendant would be liable for the
same to any one interested in the estate.”

act

See, also, 32 Ga., 31, which
“

Where there

are

two executors,

says—
and they both join in a credit sale

of the property

of the testator—the terms of the sale not being preby the will—and one of them, who is a trustee for a legatee,
consents that his co-executor shall take charge of all the proceeds, he
makes himself liable to his cestui que trust for her portion.”

scribed

On the powers

of executors and administrators, and their
resulting therefrom, we would, in conclusion, say,
an executor or administrator is
guilty of waste by spending
the effects of the deceased on his own business ; by selling them under circumstances which inflict loss and
injury upon the estate (see 11 Ga., 401); by acting negligently in asserting the rights of the deceased; by keepduties

as
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ing the nfoney of the deceased unnecessarily in his hands,
and allowing interest to accumulate on the claims of creditors and others; by changing a debt well secured into one
with less or no security; by paying legatees and distributees to the prejudice of creditors; by violating the order of
payment of debts when such violation impairs the right of
claims of prior dignity; by conducting so that, through
any act of agreement on his part, assets pass into the hands
of a co-executor and are wasted by him ; by paying claims
which ought to be resisted and defeated; by making improvident admissions in rel^tiop to claims against the estate
represented by him (18 Ga.,%&); by paying out from the
estate (after, and besides the special allowance under our
statutes for the support of the widow and children) for
schooling, feeding and clothing the widow, child, or children of the deceased (5 Sin. & Marsh., GOO ; 10 Sm. &
Marsh., 179; 2 Wms. Ex., 12S2; 1 Eng. Ec., 388); by keeping the property of the estate so carelessly that the same
is robbed or destroyed; by depositing the money of the
estate in his own individual name in a bank which fails; by
investing the money of the estate in stocks and bonds not
sanctioned by law ; by not defending himself when sued on
doubtful and unjust demands; and by employing such
agents as, by reasonable diligence, he might have discovered
were
incompetent; (See 2 Wms. Ex., 1278, 1320.) While,
as
just stated, it is mismanagement for an executor or administrator to be active in withdrawing assets from his own
control and placing them with his co-executor (and he is
liable for all the consequences), he is not guilty of anything
wrong if he is merely passive, and does not obstruct his coexecutor in getting possession of the assets of the estate.
The rule, as stated by the Court in 1 Ga., 37, as to what
liability arises when there are several executors or administrators, on account of the wrongful acts of each, not participated by the other, is, that one executor or administrator is
not liable for the waste of his associate, unless he in some
contributed thereto; that although they are in the eye of
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the law for many purposes to be held as one person, yet it
so that a co-executor or co-administrator can be

it is not

made liable for the waste

or

when he has not contributed
19

mismanagement of his associate
thereto; See, also, 8 Ga., 388;

Ga., 136.

CHAPTER XIX.
administrators’ sales, etc.
.

Sale by administrators—Sale of perishable property—Of wild land—Of
insolvent claims—Of land not wild—Of city and town property—Of
annual crops—Of land divided by county lines—Terms of sale by
administrator—Administrator cannot in

selling make warranty—Priby administrator—Sale by sample and of bank and railroad
stock—Claims at administrator’s sale—Purchase by administrator or
executor—Sale by administrator, when void from agreement amongst
bidders not to bid against each other—Sale must ■ follow order and
advertisement—Petition for sale by administrator—Proceedings by
Court of Ordinary on sale of land—When sale by administrator divests liens—Private sale under wills—Purchaser's duty as to application of purchase money—Purchase at administrator’s sale by virtue
of previous contract.
vate

sale

The Sections of the Code

regulating sales of administrafollowing, viz: 2554, 2555, 2556, 2557, 2558,
2559, 2560, 2561, 2562, 2563, 2564, 2565, 2566, 2567, 2568,
2569.
The last Section, 2569, properly belongs to the
matter of returns, and we have, in the Chapter on Returns,
cited it.
Sections 2554, 2557, 2558, 2559, 2560, regulate
tors

are

the

sales of

pers,

perishable property, of wild lands, of insolvent
and of real estate, as follows :

“Sec. 2554. The

pa-

personal perishable property should be sold at
the
estate.
the
kind of notice, and the length of time it shall be given, being not less
than ten days, shall be specified.
The order for sale shall be granted
as of course, unless the application is from a temporary administrator,
when the Ordinary may, in the exercise of his discretion, grant such
order, when it is made to appear to be to the interest and advantage of
as

early

as practicable, consistent with the interest of
It must be done under order from the Ordinary, in which
a

the estate.”

day

.
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application by the administrator, and due notice adprovided in case of lands, the Ordinary may
grant an order authorizing the administrator to sell at private sale,
wild uncultivated lands lying in counties other than that of the administration: Provided, no objection is tiled by any one interested in the
estate, and the Ordinary is satisfied that such sale is preferable.”
Sec. 2558. All notes, bonds, judgments, accounts,or other evidences
of debt, which, after due diligence, remain uncollected, and are deemed
insolvent or doubtful, may be sold by the administrator, under an order
of the Ordinary, at public outcry, during the usual hours of sale, on
the regular day of Sheriff's sales, and at the Court-house door; thirty
days’ notice of such sale being given at the place of Sheriff’s sale, and
at three or more public places in the county.”
Sec. 2559. If at any time it become necessary for the payment of
the debts of the estate, or for the purposes of distribution, to sell the
land of the deceased, the administrator shall, by written petition, apply
to the Ordinary for leave to sell, setting forth in the petition the reason
for such application; and notice of the same shall be published once a
week for four weeks, before the hearing, in the gazette in which the
county advertisements are published
If no objection is filed, and the
Ordinary is satisfied of of the truth of the allegations in the petition,
an order shall be passed grauting the leave to sell, specifying therein
the land as definitely as possible.”
Sec 2560. Every such sale shall be advertised, in any newspaper
or gazette having a general circulation in the county where the property to be sold is located, once a week for four weeks, after the leave
granted and before the sale. It shall be had at a public auction on
the first Tuesday of the month, between the usual hours of sale, and
at the place of public sales in the county having jurisdiction of the
administration, unless by special order in the discretion of the Ordinary, a portion of the land is sold in another county where the land
lies. But any executor, administrator, guardian, or other trustee who
by law is managing any trust estate or fund, under the supervision of
the Ordinary, or Court of Ordinary, may sell any city property situateu in any city in this State, if upon petition, the Ordinary shall, in
the exercise of a sound discretion, deeming that it is for the best interests of cestui gue trusts that said real estate be sold on the premises,
shall by order, entered on the minutes, so direct; Provided, that such
sales shall be advertised as provided by law, and one hour’s public
notice of the commencement of the same shall be given at the Court
house door on sale day. ”
“

Sec. 2557. Oa

vertised

as

hereinafter

“

“

“

Sections 2555, 2556, 2564,
sales
“

2568, 2569, further regulate
by excutors and administrators, and are as follows :

Sec. 2555.

All sales

by administrators (except of annual crops sent
lands) shall be at public ou.tcry between

off to market and of vacant
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the hours of 10 o’clock

a. ar., and 4 o'clock p. m. ; nor shall any sale
day to day unless so advertised. Good faith is
required of the administrator in all cases that the property be sold in
such manner and quantities as shall be deemed most advantageous for

be continued from

the estate.

“Sec. 2556.

The administrator may

exercise his discretion in denotice should be given and
If credit is given, the administrator must, at his own risk, determine the sufficiency of the
security given. If the security taken is ample at the time, and subsequently the debt is lost, after the utmost diligence by the administrator,he will not be responsible for the amount.
“Sec. 2564. An administrator cannot sell property held adversely
to the estate by a third person; he must first recover possession.
manding cash

or extending credit. Full
the best interests of the estate observed..

“

Sec. 2568.

Executors and administrators shall state in all adver-

tisements of sales

by them the terms of sale. ”

Sections 2561, 2562, 2563, 2565, 2566, 2567
mode of sale, when lands to be sold lie partly

regulate the
in two connties, the effect of recitals in deeds of warrantees, of trying
claims to land offered for sale, of private sales by adminstrator, and of sales under wills, and are as follows:
“

Sec. 2561.

The recital of

compliance with these provisions in
prima facie evidence of the fact.
“
Sec. 2562. If land ordered to be sold is composed of one tract or
body of land lying partly in two counties, the sale may be had in
either county, as directed by the Ordinary.
Sec. 3563. An administrator cannot bind the estate by any war
ranty, in any conveyance or contract made by him, nor is he personally
bound by such covenant, unless the intention of personal liability is
distinctly expressed.
“Sec. 2565.
If an administrator offers or proposes to sell any real
estate, which is claimed by any other person, such third person may
interpose his claim, which shall be tried in the county where the land
lies. If the claim be to personal property, it shall be tried in the
county of the residence of the administrator.
Sec. 2566.
A private sale of land under an obligation to perfect
by legal formality, is contrary to public policy, and renders such sales
always open to review at the option of the parties at interest. Such
sales made prior to December 17, 1859, are legal and valid.
“Sec. 2567. If a will authorizes a private sale by the executor, an
administrator with the will annexed, may execute the power, and sell
the property without order from the Ordinary.
If a will merely designates the property to be sold without specifying the mode of sale,
no application for leave to sell is necessary; but in other respects the
a

the administrator’s deed, shall be

“

“
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will annexed, must comply with
requisitions before specified.”
Sales of annual crops as provided in Section 2555 when

executor, or administrator with the
the

privately (that is, without auction after due notice,)
the plantation. The crops must be carried to a market ; 40 Ga., 363.
Whether such sales of annual crops can be made by sample is not determined ; the
Court in 47 Ga., 73, refusing to determine the question,
but I do not see any reason why such sale should not be
maintained, if made in good faith, and in such manner,
and at such place, as prudent men effect sales of the same
property. It was held in 46 Ga., 38, that none of the sections
above quoted, require of the administrator or executor to
procure an order from the Ordinary to sell bank and railroad stock, or other kinds of stock. Now under the Act
of 1877, (see Acts of 1877, p. 115) it is provided that
administrators and guardians and executors, unless authorized by the will, when they desire to sell stocks of any
kind, must proceed according to the law which governs
them in relation to sales of real estate.
As to purchases at
his own sale by an administrator, executor, guardian, or
other trustee, the law is laid down fully and plainly in 46
Ga., 362; 39 Ga., 672; 33 Ga., 163. In 39 Ga., 672, the
made

cannot be made on

law is thus stated:
“

A

purchase by an adminstratrix at her own sale is voidable and
he set aside at the instance of heirs, legatees or creditors, when
necessary to the security of the claims of the latter, if proper proceedings are instituted for that purpose, within a reasonable time.”
may

And at sales of administrators and executors, as at other
auctionScontracts, between bidders not to bid against each
other will generally violate the whole sale, 47 Ga., 479.
The advertisement of the sale must follow the order, 16
Ga., 213, and conform to Section 2568 of the Code; but
the administrator may, if it is prudent so to do, restrict the
quantity of land so advertised for sale, or other property, 20
Ga.,«S88. When it is necessary to sell property the application of administrator or executor to the Ordinary, should
state fully and clearly the property to be sold,
by whom, for
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what, and’the order of sale should conform to the petition,
and show for what the sale is made, and upon what
grounds, and by what person. The Court in 47 Ga., 195,
held in relation to sales of lands, that a failure to express
in the order of sale all

required in Section 4114, did not
case all the proceedings in
the
Ordinary to sell the land were as follows :

vitiate the sale.
Court of

In that

“NOTICE.

Sixty days after date application will be made to the Court of Ordinary of Columbia county, for leave to sell the lands belonging to the
estate of Uriah

Blanchard, deceased.
Thomas A. Blanchard,

[Signed]

Administrator.”

Upon this notice the Ordinary passed the following order, to-wit:
“

Columbia County, Court op Ordinary.
regular term October 5, 1863, the application of Thomas A.
Blanchard, administrator of Uriah Blanchard, to sell the lands belonging to the estate of said Uriah Blanchard, having been published
according to law. and no one coming forward and objecting: It is
ordered, that Thomas A. Blanchard, administrator, have leave to sell
the lands belonging to the estate of Uriah Blanchard, deceased.
“

At

a

William W. Shields,

[Signed]

“Ordinary.”

Upon this order the administrator published the following advertisement, to-wit:
“ADMINISTRATOR’S SALE.
“

By virtue of an order from the Court of Ordinary of Columbia
county, will be sold on the first Tuesday in December next, before the
Court house at Appling, in said county, between the legal hours of
sale the tract of land
belonging to the estate of Uriah Blanchard, late
of said county, deceased, said tract of land lying in said county, containing sixteen hundred acres more or less, sold for the benefit of the
heirs and creditors of said deceased. Terms on
day of sale. October
13,1863.

And the Court held
“

1. Courts of

Thomas A. Blanchard,
Administrator.”

[Signed]
as

follows

:

Ordinary are Courts of original, exclusive, and
general jurisdiction of the sale and disposition of the real property
belonging to, and the distribution of, deceased persons’ estates.
, ‘ 2. The order of the Court of Ordinary granting leave to an ad-
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belonging to the estate be represents, is
being shown, the law ‘presumes
law requires to have been
done before granting tbe order to sell, and we will not go behind that
judgment;” 4Ga., 154.
The order to sell being the judgment of a Court of competent
jurisdiction, imports, legally a necessity for the sale, and such judgmeat cannot be attacked and set aside collaterally.
It is not only leave
to sell but it is a judgment of the Court, that such sale will be for tbe
benefit of the heirs and creditors of the estate. In favor of this judgment, we are to presume the Court did its duty;” 7 Ga., 562, Nesbit, J.
3. An order ‘to sell the lands belonging to the estate’ of the deceased is not void, because it does not specify more definitely the lands
ordered to be sold; 4 Ga., 152, Code, Section 4, par. 6.
Such an order
need contain nothing more than leave to sell, and a description of the
land. Section 4044 of the Code does not apply to it, but only to those
cases where a copy of the application to the Ordinary, together with
notice of the time of hearing is required by law, or in the judgment
of the Ordinary, to be served by the Sheriff or some lawful officer
upon the party or parties to be notified.
4. A recital in an administrator’s deed of a compliance with all the
requisites of the law necessary to be done after the order of sale is
granted, is prima facie evidence that those requisites were complied
ministrator to sell the lands

his

so doing.
The authority
the Court of Ordinary did all the

authority for

“

“

with; 4 Ga., 155-6
“5. A failure of

purchaser at administrator’s sale to record his
date, does not postpone his rights
to those of a judgment creditor who obtains
judgment before record.
6. Purchasers at administrator’s sales are not responsible for any
dereliction of duty, on the part of the administrator, provided there
is an apparently substantial compliance with the requirements of the
law upon the subject of administrator’s sales, and no bad faith upon
the part of the purchaser.”
a

deed within twelve months from its
“

A sale

by an administrator in good faith, and on other
legal grounds, generally divests liens on the property so sold, and forces creditors upon the proceeds in the
hands of the administrator or executor; 45 Ga., 585 ; 46
Ga., 389. The Court in 49 Ga., on p. 276, used this language: h In the cases of Sims vs. Ferrill, 45 Ga., 585, and
Carhart et al. vs. Vann, 46 Ga., 389, it was decided that
where an estate is insolvent, and land is sold by the administrator or executor in the manner prescribed by law, such
sale divests the lien of judgments obtained in the lifetime

sufficient
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intestate, and the creditor must look to

the

proceeds in the hands of the representatives of the
The reasons assigned in Carhart vs. Yann for such
a decision, apply with equal force to the case of a vendor’s
lien.
There are certain classes of debts or claims against
estates which rank, in priority, the vendor’s lien, as well as
the lien of judgments. Funeral expenses, expenses of administration, a provision for the support of the family (See
Cole vs. Fife, 23 Ga., 235; 38 Ga., 264; Acts of 1838 and
1850; Section 2530 of the Code) and taxes are all to be paid
before any other claim. Sections 1760 and 1761 of the Code
allow a widow, with the assent of the executor or administrator, to elect a life estate in one-third of the proceeds of the
sale of the land of her husband’s estate; or, with the approval
of the Ordinary, an absolute estate in such an amount of
money as the commissioners may assign, and which amount
shall he paid in preference to all other claims, out of the
proceeds of the lanfl. This array of debts or claims which
have a priority over judgment liens, shows the necessity, as
was stated in the case of Carhart et al., vs. Yann,
supra, in
relation to the lien of judgments, “of allowing the administrator or executor to divest liens by sale of the decedent’s
property to pay the debts of the estate.” In 58 Ga., 451,
it was decided that the lien of a judgment upon the land of
the intestate obtained in her lifetime is not discharged until
the lands are fully administered by actual sale. Up to
the sale the Sheriff may levy, and if he levies before the
sale, and the administrator and purchaser have notice thereof,
the purchaser buys subject to the lien, and the land is
subject still to the judgment. Upon private sales by executor or administrator with will, under Section 2567, there
have been several decisions. In 38 Ga., 581, the Court deestate.

.

cided:
“

Where the testator directed that all his property be kept together
during the widowhood of his wife, to be used for the support and
maintenance of his wife and the education of their minor children,
and that his executors give off to each of his minor sons, as they
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of age, and to his daughters as they might come of age or
about thirty-one or two hundred dollars in money or property,
as may he most convenient to the estate, and most suitable to the
party receiving property ; and in order to enable his executors the more
conveniently to carry out the foregoing objects, he thereby gave them
power to sell any of the property, and to buy or to exchange for other
property, taking care to give a full statement and history of all such
sales, purchases and exchanges to the Court of Ordinary : Held, that
it was the intention of the testator to give the executor power to sell
at private sale, and that said sale by him, if fairly and honestly made,
conveyed a good title to the purchaser.”
might

come

marry,

In 50
“

Ga., 553, it

was

held where—

by his will, authorized his executors to sell his property,
notice and credit, as they might in their sound
that the executors had the power to sell the
property without an order from the Ordinary, either for cash or credit,
and upon such notice as they, in their sound discretion, might deem
best, but in all other respects they were bound to comply with the law
regulating such sales.”
A testator

upon such terms as to
discretion deem best ;

In 40
“

Ga., 363, the Court also held

:

Sales by

administrators and executors, when it is not otherwise
provided by will, of any property of the estate, except annual crops
carried to market, must be at public outcry, to the highest bidder and
the purchaser is bound to see that the administrator, or executor, is
apparently proceeding under the prescribed forms. A mere direction
in a will, that the executor, as soon as practicable, pay the debts, does
not authorize the executor to sell, much less to sell at private sale, the
effects of the estate coming into his hands.”
Purchasers at sales by an executor are not ordinarily
bound to

see

what becomes of the

sales under wills covered

purchase money, but at
by section of the Code 2236, as

follows:

[“ Annuities, or legacies, or debts charged upon lands by testaments,
attach thereto and follow the lands in the hands of all persons.”]

must, to get a good title, look to a proper investment of
purchase money. Purchasers at administrators’ sales
of real estate, or other property requiring order of sale,
must show the order of the
Ordinary granting leave to
the

sell the

property—that the regulations of the law respecting
complied with, and may, after the
to sell is shown, rely on the recitals of the adminis-

such sales have been
order
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trator’s

deed, to showprimafade a compliance with the
laws; 4 Ga., 148.
A purchaser holding under a sale made in pursuance of
a contract
prior to the public sale, which contract affects
the sale, will not get a good title against creditors or heirs
at law ; 56 Ga., 40.

CHAPTER XX.
OF

DISTRIBUTIONS, ADVANCEMENTS AND PROVISIONS

FOR

FAMILIES.

Provision for

family of intestate—Advancement and distribution—
support—How applied for and how set
apart and how enforced—Executor or administrator may advance
Law of twelve months’
twelve

months’

and children bound to
by them—Distribution amongst heirs and caveat to distribution—Return of Commissioners—Refunding bond—Personalty distributed according to
on

account

for

so

support — Widow

much of the estate

as

consumed

domicil.

We have

already, in the chapter on payments of debts of
settling claims on his estate, partially explained the claim for twelve months’ support, and will now
finish the subject. This provision, the mode of obtaining the
same, arid other statutory regulations affecting the same, will
be found in Sections of the Code, 2571, 2572, 2573, 2574,
2575, 2576, 2577,2578, which are as follows :
the deceased and

“

Sec. 2571.

Among the necessary expenses of administration, and
preferred before all other debts, is the provision for the support
of the family, to be ascertained as follows : Upon the death of any
person, testate or intestate, leaving an estate, solvent or insolvent, and
leaving a widow, or a widow and minor child or children, only, it shall
be the duty of the Ordinary, on the application of the widow or the
guardian of the child or children, or any other person in their behalf,
on notice to the representative of the estate (if there is one, and if none
without notice), to appoint five discreet appraisers; and it shall be the
duty of such appraisers, or a majority of them, to set apart and assign,
to such widow and children or children only, either in property or
money, a sufficiency from the estate for their support and maintenance
to be
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months from the date of administration, in case
on the estate, to be estimated according to the
circumstances and standing of the family previous to the death of the
testator or intestate, and keeping in view, also, the solvency of the
estate.
If there be a widow, the appraisers shall also set apart, for
the use of herself and children, a sufficient amount of the household
furniture.
The provision set apart for the family shall, in no event,
for the space of twelve
there be administration

be less than the

sum

of

one

hundred dollars, and, if it shall appear

upon a just appraisement of the
the sum of five hundred dollars,

apart the whole of

set

such widow and child

lawful
“

estate, that it does not exceed in value
it shall be the duty of the appraisers to

said estate for the support and maintenance of
or

children

or,

if

no

surviving widow, to the

guardian of the child

or children, for their benefit.
estate is to be kept together for a

longer time
and a widow and
they shall have a
year’s support for each year that such estate may be kept together, and
the appraisers aforesaid may act in the same capacity for the second
and any subsequent year, or new appraisers may be appointed by the
Ordinary to assign such support after the first year.
Sec. 2573. It shall be the duty of the appraisers to make a schedule of the property set apart by them, and return the same under their
hands and seals to the Ordinary within three months from the date of
their action, to which return objections may be filed by any person interested at any time within six months after the filing of the same in
office, and if no objections are made, or, if made, are disallowed, the
Ordinary shall record the return so made in a book to be kept for this
purpose ; if an appeal be taken, pending the appeal the family shall be
furnished with necessaries by the representative of the estate.
Sec. 2574. The property so set apart by the appraisers shall vest
Sec. 2572.

W hen

an

than twelve months, and there are no debts to pay,
minor children to be supported out of said estate,

“

“

in the widow and
share and share

child, or children, and if no widow, in such children
alike; and the same shall not be administered as the

estate of the deceased

husband

or

father.

“Sec. 2575. A testator may, by
this support for twelve months, in

his will, make provision in lieu of
which case the widow may elect
under the same rules as regulate her election of dower.
“Sec. 2576. If there are two sets of minor children, by different
wives, the appraisers shall specify the portion going to the children of
the deceased wife, which portion shall vest in them.
“Sec 2577. The reasonable charges of the appraisers, to be assessed
by the Ordinary, and the fees of the Ordinary, shall be paid by the applicant out of the fund set apart. The Ordinary may issue a writ of
fierifacias against the representative of the estate for the amount so
awarded
“

as

aforesaid.

Sec. 2578. When the whole of

an

estate is set

apart, as provided
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m Section 2571, the widow may pay so much and such parts
debts of her deceased husband as she may think proper.”
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In addition to the persons named in
thorized to make the application for

Section 2571 as anthe twelve months
support, it may be done at the instance of the administrator, temporary or permanent; 49 Ga., 367. It must be
made in writing in compliance with Section 4114 of the
Code, and the order allowing it must be in conformity to
Section 4115 of the Code. The Court, in 45 Ga., 459, held
that—
“The application of a widow to the Ordinary for her twelve month’s
support out of the estate of her deceased husband should be made by petilion in writing, and notice given to the representative of the estate, if
there be one, and the order of the Ordinary should always recite the

.

names of the persons notified—that when a judgment of the Ordinary allowing a widow her twelve month’s support was presented in the Superior Court, claiming money as a debt of highest dignity against the claim
of a judgment creditor of the deceased, that it was competent for such
judgment creditor to attack the judgment of the Ordinary, and that
inasmuch as it was not recited in the order and judgment of the Ordinary that the representatives of the estate had been notified and the
provisions of the law had been complied with, that the judgment of
the Ordinary allowing the widow her twelve month’s support, was
void as against the judgment creditor of her deceased husband, who
had no notice of her application through the legal representatives of the

estate or otherwise.”

As to this allowance the executor

advance

on

it from the estate

or

administrator may

prior to actual allowance by

the

Court, and will be credited with the advance when the
order is passed; 49 Ga., 285. And whatever amount of
the estate is consumed by the widow and children, or either,
before the allowance

by the Court of Ordinary on applicaallowance; 34 Ga.,418 ; 36
Ga., 194. If the widow has done service for the estate, and
at the same time been supported out of the estate, she is
entitled to payment for said service, and must make a
separate claim for that, and the twelve month’s support
claim will be credited with the amount advanced ; 34 Ga.,
421. This support can only include such children as the
deceased was bound to support, not those of age or married.
tion will be deducted from this
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So much of Section 2571

as

relates to

an

allowance of fur-

niture, in addition to the allowance for support, has been
an elder set of children, where there were

held to extend to

sets under age,

and to require that their porgiven separately; 35 Ga.,
126.
As immense wrongs have been inflicted, and are likely
at any time to be again inflicted upon creditors, under this
claim for support, we would call the attention of persons
selected, either as commissioners or jurors, to that portion
of the statute, which declares while the circumstances and
standing of the family prior to the death of the testator
should be regarded, yet this is not the only thing to be considered.
These facts and the solvency of the estate, must
all be considered. If the allowance for twelve months, and
the other allowance for furniture will not affect the solvency
of the estate, it may be based then wholly on the standing
two

or more

tions of the furniture should be

and circumstances of the deceased.

If this allowance makes

considerable inroads upon

the estate, so as to render the solof the estate doubtful, or rather its insolvency certain, the law requires the allowance to be less. The law requires the claims of creditors not to be ignored but respected.
vency

In lieu of the claim of dower and twelve month’s support,
not in addition thereto, when there is a widow with minor

child, or minor children, a claim may be maintained
against the estate of a deceased person for an exemption of
realty, or personalty, or both, under and subject to the provisions of the Code, and the Constitution of 1877, and the
laws enforcing the same.
It has been decided by the Supreme Court of Georgia
that a widow claiming dower cannot be allowed in behalf
of her minor children to claim the exemption of realty provided under the homestead laws, and if the twelve months’
support is claimed, exemption of personalty cannot be
claimed ; 47 Ga., 250; SS^ggBt.Having now explained the different provisions of the law
affecting estates of decedents, and shown what may be taken
off for debts and claims of different persons, we come to the
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part which remains for legatees and distributees.
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Says Sec-

tion 2570 of the Code:
“After the

payment of expenses of administration and the debts of
real and personal, stands
subject to distribution among the heirs at law of the deceased, according to the relationship hereinbefore prescribed.”
the deceased, the balance of the estate, both

Before, however, distributing

among

the heirs of the in-

testate, it is often necessary to settle inequalities amongst
the

heirs, as some of them may have been advanced by the
during his life. Section 2579 of the Code declares :

intestate
“

An advancement is any

provison by a parent made to and accepted
child out of his estate, either in money or property, during his
lifetime, over and above the obligation of the parent, for maintenance
by

a

and education. Donations from affection,

and not made with

a

view of

settlement,|nor intended as advancements, shall not be accounted for as
such; nor shall the support of a child under the parental roof, although
past majority, nor the expenses of education, be held as advancements
unless charged as such by the parent.”
Section 2581 further declares:
“A

portion given in trust for the benefit of a child is an advancebeneficiary as if directly given. A portion given to

ment to such

the children of

a

deceased child is

an

advancement to that distribu

tive share of the estate,

and the grand-children must regulate and equalize inequalities among themselves in dividing the surplus coming to
them.”

As to
tion

proof of- advancements, the Code provides, in Sec-

2580, that—

“A memorandum of

advancements, in the handwriting of the parent
by him, shall be evidence of the fact of the advancement,
but shall not be conclusive as to the valuation of the property, unless
inserted as a part of testator’s will, or referred to therein.
Advancements may also be proved by declarations of the
or

subscribed

parent; 51 Ga., p. 20.
As to the mode of

accounting for and estimating ad-

vancements, Sections 2582 and 2583 of the Code declare
follows:

as
“

Sec. 2582.

In the distribution of

an

estate every

child of the in-

testate, and if a child be dead, the representative of that distributive
share, must first account for any and all advancements made in intestate’s lifetime. If the advancements amount to or exceed the share
received

by

an

unadvanced child, such advanced distributee shall

re-
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ceive

nothing further from the estate; if the advancement is less, then
or less advanced distributee shall first be made equal
to such advancement, before a general and equal distribution is madeIf there be a widow, she shall be made equal to advanced children, as
each unadvanced

other distributees.”
“

Sec. 2583.

Every advancement, unless a value is agreed upon at
shall be estimated at its value at the time of
advancement, and no interest shall be charged upon the value

the time of its acceptance,
its

thereof, until the time of the first distribution of the estate; from
which date advancements shall be reckoned with regard to interest, in
the same manner as an equal amount of the estate received at that
time.’’

Legatees

obliged to account for property as adgiven to them in a will in the distribution of a
part of the testator’s estate not willed ; 25 Ga., 549. • Neitlier are gifts made during the life of a testator brought
into hotch pot, when the will does not require it. The law
in relation to advancements has no application when there
is a will. The will is then the law of distribution, and all
that the testator has at his death, must go according to the
will; 30 Ga., 417. It will be presumed that the parent
making gifts of valuable property, or purchasing the same
and paying for it, and taking deeds in the name of children
intended an advancement; 16 Ga., 16; 22 Ga., 574.
When money has been advanced to a child by the parent,
and notes taken as if money were lent, declarations of the
are not

vancements

testator

/»

£«. !(p

*n

are

admissible to fix the nature of the transaction ;

23 Ga., 531.
question has frequently arisen between contending
as
what amounts to an advancement, and what
;

The
^rs

shall be evidence sufficient to establish the advancement.
The best authorities, Williams, Toller, and Lomax, on executors and administrators

Toller, 379
“

A

;

(see Williams, vol. 2,

p.

1072;

2 Lomax, 216), state the law to be as follows:

provision made for a child, whether voluntary or for the conmarriage, is an advancement.” “If by a deed a father
settle an annuity, to commence after his death, on one of his children,
it is an advancement.” “So a portion secured to a child, although in
future, is an advancement.” “Thus a portion for a daughter, to be
raised out of land on her attaining the age of eighteen years, or on the
sideration of
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day of her marriage,

was held to be an advancement to her when she
portion which is at first contingent shall clearly be considered an advancement when the contingency has happened; but the
contingency must be such as to happen within a reasonable time.’’
Small, inconsiderable sums given to a child by a father, or mere
trivial presents he may make to a child such as articles of jewelry,
wedding clothes, and the like, are not ordinarily to be considered as

married.”

A

“

advancements.”
“If the father charges these gifts as advancements formally, then
they will be held to be advancements.”
No provisions secured by a will can be considered an advancement, because an advancement is a provision or gift which must take
effect and be complete in the lifetime of the giver.” “ If a father sets
up his son, in his life, in any department of business with money or
property of any kind, this act will be considered an advancement."
“

It should be borne in mind that the father may

give

money or property to his children, and may expend money
for them, for which they will not be chargeable as advance-

ments, if, when the gifts are made or the expenditures

made, it is understood that the same shall not be charged to
them; 22 Ga., 46. Further, it should he recollected that
by his will the father can charge as advancements whatever
he pleases, even debts, on his children, whether barred by
the statute of limitations or not.
But money advanced as
a loan will not, without further
proof, be considered an
advancement.

In

discussing the first clause of Section 2579 of the Oode,
held, notwithstanding the words “accepted by a child
out of his estate,” that it is the intention of the testator
alone which fixes the advancement; 59 Ga., 206.
All questions of advancements having been settled, the
estate is then ready for distribution.
This may be effected
by selling as we have already described for purposes of
division, or by dividing the property in kind among the distributees. Sections 2584, 2588, 2585, 2586 of the Code
provide as follows, for the distribution of estates in kind :
it

was

“Sec. 2584. Whenever it is practicable the Ordinary may order a
Which order may be granted on

distribution of the estate in kind.
the

application of the representative or any distributee of the es'ate.
cases the applicant shall give at least twenty days written notice

In all
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parties in interest within this State, who are of age, and to the
guardians, if any, of minor distributees, and shall also give notice to
any persons in interest, residing out of the State, by publication of
to all

the

same

at least twice a

month for four mouths in

one

of the gazettes

of this State.
“Sec. 2888. Upon the application of the representative of any deceased person, whose estate consists wholly or in part, of lands lying
in several counties of this State, to the Ordinary of the county where
the rep esentative makes his return showing that said estate is in readiness for distribution, and that the same cannot be made without preju-

dice

or

loss to the minor distributees thereof, except by the

division of

kind, it shall and may be lawful for the Ordinary of said county, in his discretion, to pass such order as shall
seem to him most adequate to secure a just and equal division in kind,
the lands of said estate in

of the lands of said estate among all parties
that said representative shall give the notice of

in interest: Provided,
his application aforesaid as is required by law in the case of a division of estates in kind.
“Sec. 2585. Upon hearing the petition of the applicant, the Ordinary,
if no good cause to the contrary is shown, shall grant an order for division, and appoint three or more freeholders of the county where the
property is situated, whose duty it shall be to appraise, and impartially
divide the property into the requisite number of shares, and by lot, or
otherwise, to assign to each distributee his share, equalizing the same,
if necessary, by balances in money, to be paid either out of the estate,
or by the respective distributees; such appraisers and partitioners being
first sworn to the faithful and impartial discharge of their duties as
such.
If only a portion of the distributees, or legatees, are entitled at
the time to the possession of their portion of the property, their shares
may be set apart as aforesaid, and the remainder be left in common
stock for future distribution.
“Sec. 2586. The return of the division and

partition thus made shall
writing, signed by the appraisers, and any party in interest may
file objections to such return before it is made the judgment of the
Court of Ordinary. If such objection be sustained the Ordinary shall
order a new division by the same or other partitioners.”
be in

The persons

appointed to effect the distribution may proby lot—they may select particular portions of property for each distributee, and equalize the
inequalities of said portions in money. They may make
only a partial division, leaving the remainder for future distribution, and the partial division may be effected in the
same way.
It will be seen that Section 2586 of the Code
provides for a caveat, or objection to the distribution of
ceed otherwise than
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the

commissioners, and for a trial of the same and for the
judgment of the Ordinary on the return. This judgment
ought, according to Section 4114 of the Code, to be based
upon a petition filed to make the return the judgment of
the Ordinary.
It frequently happens that the administrator can make
the distribution mentioned in
estate is

a

should

a

ready for
always take

Section 2584

before the

final settlement, in which case he
refunding bond, as allowed under

Section 2587 of the Code, as follows :
“

In all

cases

of

distribution in

kind, the administrator, before

delivering up the property, may demand of each distiibutee, or his
guardian, bond and security to refund his proportionable part of any
debt which may be afterward established against the estate, and the
costs attending the recovery thereof. ”
If the distribution is postponed to the final settlement,
and is

part of the same, then no refunding bond can be
required, unless a state of things exist as prescribed in Section 2605 of the Code, in the following language :
“

a

An

administrator, where litigation against the estate is pending,
given to him, may demand of the distributees or legatees refunding bonds to indemnify him
against such claims ; and, on failure to give such bonds, the administrator may reserve enough of the assets to respond to such claims.
But in no case shall the administrator require a refunding bond from
or

is threatened, or notice of a claim has been

the heir when

no

threatened suit

or

claim renders such bond

neces-

sary.”
If the

intestate, at the time of his decease, had his domicil
foreign country, as a citizen of the same, not temporarily as a matter of pleasure or business, still retaining his
domicil in this State, then his personal estate, after payment
of debts, will be distributed according to the law of said
domicil, and his real estate according to the law of the
place where it is situated ; 2 Red. on Wills, p. 906.
In 18 Ga., 561, the Court held, when the assets of an
estate were to be distributed according to the law of Alabama, and there were no valid claims against them in this
State, it was proper to turn them over to the Alabama
in

V

a

administrator.
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COMMISSIONS

OF
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part of expenses of
legacies and distributive shares—
Commisions of executor and administrator on property in bind and
on land worked by administrator—Commission on property passing
through several administrations—Commissions lost by failure to
make retuins—Extra compensation.

Commissions

of

administrator—Commissions

Administration—Commissions

on

The

administrator, for his trouble in managing the estate
him, is entitled to commissions, which are considered part of the expenses of administration. The whole
subject of commissions, usual and extra, is regulated by the
Code, as follows, in Sections 2589, 2591, 2592, 259'.', 2595,
2596, 2593, 2594:
intrusted to

“

Sec. 2589. As

compensation for his services, the administrator
cent, on all sums of
money received by him on account of the estate (except money loaned
by him and repaid to him), and a like commission on all sums paid out
hy him, either to debts, legacies or distributees. Such commissions are
part of the expense of administration, and should be paid from the
general estate, if any; if none, then to be deducted from the debt or
legacy paid.”

shall have

“

a

a

commission of two and one-half per

Sec. 2591.

The administrator is entitled to

debts, legacies
more

or distributve shares paid
administrators than one, the division

no

commissions

on

to himself, and if there are
of the commissions allowed

them, among themselves, shall be according to the services rendered by
each.
“

Sec. 2592. No commissions shall be

paid to any executor or adminproperty in kind; but the Ordinary may
allow reasonable compensation for such service, not exceeding three
per cent, on the appraised value.
If, however, land is worked by any
istrator for

delivering

over any

trustee for the benefit of the

parties iu interest, the Ordinary may, in
discretion, allow to such trustee additional compensation for such
services, -in no case exceeding ten per cent, of the annual income of the
property so managed.”
Sec. 2590. If, in the course of administration, the administrator
his

“

shall receive interest
as

on

money loaned by the intestate, or by himself
return the same to the Ordinary so as to

administrator, and shall
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become

chargeable therewith as a part of the corpus of the estate, he
shall be entitled to ten per cent additional commission on all such
amounts of interest made.”
“

Sec. 2595.
Where, from any cause, a trust fund shall pass
through the hands of several administrators, or other trustees, by
reason of the death, removal, resignation or otherwise, of the first
qualified trustee, such fund shall not be subject to diminution by
charges of commissions by each successive trustee h dding and receiving in the same right, but the commissions for receiving the fund shall
be paid to the first trustee, or his representative, and commissions for
paying out, shall he paid to the trustee actually disbursing the fund,
and no commission shall be paid for handing over the fund to the
successor

of

a

trustee.

“Sec 2596

Administrators and other

trustees, failing to make anrequired, shall forfeit all commissions for
transactions during the year within which no return is made, unless
the Ordinary, upon cause shown, shall, by special order on the minutes, relieve them from this forfeiture.
Sec. 2593.
An administrator in the discharge of his duty, required
to travel out of his county shall be allowed the amount of his actual
disbursements, to be ascertained by his own statements under oath.
The Ordinary may also allow him a reasonable compensation for the
time devoted to this service: Provided, under the circumstances, the
Ordinary judges such additional compensation a proper charge against
nual returns

as

hereinbefore

“

the estate.
“

Sec. 2594. In other cases of extraordinary services, extra compensation may be allowed by the Ordinary. But in no case is the
allowance of extra compensation by the Ordinary conclusive upon
the parties in interest.”

In 25

Ga., 414, the Court held where

an

executor of

an

executor, claimed commission as though a legacy paid by.
was

first

paid to hitn from the estate of the deceased

executor

as a

debt that—

him

“An executor of an executor is entitled to commissions on pecuniary
legacies paid out under the will of the first testator, commissions to
be retained out of the fund dtle to the legatees; but he is not entitled
to the

commissions from the estate of his immediate testator, on the

hypothesis that the amount was due as a debt from his estate to the
former estate, unless it appears that the last testator claimed the fund
adversely to the legatees, under the first will. That the money and
notes of the two estates were so commingled, that they could not be
distinguished, makes no odds, if the deceased executor had charged
himself with them, which he must be presumed to have done, If the
contrary does not appear.’’
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Under Section 2590 of the

Code, before the ten percent,
earned, it is necessary not only to receive
the interest, or become chargeable with it, but to make a
return of the same, and thus convert it into principal. It had

commission

been

can

be

previously decided in 29 Ga., 83, 758, that the mere colof the same in course of ad-

lection of interest and payment

ministration, and that the accumulation of interest

on

funds

in the hands of the administrator and

accounting for the same
settlement, did not entitle the administrator to the
ten per cent commission. Under Section 2596, it was held, in
60 Ga., 316, that a special order was necessary and based on
sufficient ground to relieve the administrator, executor, or
other trustee, from the penalty.
upon a

CHAPTER XXII.
OF

FINAL

SETTLEMENTS

AND

RECEIPTS.

Final settlement—Mode of settlement of administrators accounts—Administrator may be cited to a settlement—Final receipt—Preparations
for settlement—Effect of settlement made in the Court of Ordinary
•

—Judgment of Court of Ordinary on settlement and mode of enforcing the same—Appeal from Court of Ordinary’s judgment to Superior
Court—Claim as to property levied on by judgment of Court of Ordinary.
The

Code, in Sections 2598, 2599, 2602, 2601,2603, 2604,
2600, defines the mode 'of settling estates—how settlements
when made in the Court of Ordinary are enforced—in what
tribunal compulsory settlements are made—what rates of
interest are to be charged and allowed in these settlements,
which sections
“Sec? 2598.

are as

follows

:

Any person interested as distributee or legatee, may.
after the expiration of one year from the grant of administration, cite
the administrator to appear before the Ordinary for a settlement of
his accounts, or, if the administrator chooses, he may cite all of the
distributees to be present at the settlement of his accounts by the Ordinary; such settlement shall be conclusive upon the administrator, and
upon all of the distributees, who are present at the hearing.”
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Upon proof of such citation, by

a
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distributee, the Ordi-

nary may proceed to make an account, hear evidence upon any contested question, and settle finally, between the administrator and the

distributee; such settlement may be enforced by execution or attachment, for contempt, either party having the liberty of appeal.
‘‘Sec. 2602. All statements for final settlements with executors, administrators, guardians and trustees, shall hereafter be made out upon
the following basis:
“1. The rate of interest charged against executors, administrators,
guardians and trustees, shall he the same as that now regulated by law.
2. No interest shall be charged ei'her way for the first year, as one
year is now allowed by law for the collection of assets, and to ascertain
the indebtedness of

an

estate.

“3.

Any executor, administrator, guardian or trustee, in the management of an estate, may retain in his hands at the beginning of each
year, an amount of money sufficient to pay the current expenses of
said year, upon which amount no interest shall be charged in final settiement.
“4. The executor,

administrator, guardian or trustee shall, howinterest upon all balances left in hand at the beginning of
each year, over and above the payment of expenses for said year, the
same to be ascertained and computed in final settlement.
“5. When it shall so happen that, at the beginning of any year,
an executor, administrator,
guardian or trustee shall not have an
amount in hand sufficient to pay the current expenses of said year, and
ever, pay

his annual returns show that

fact, he shall he allowed to charge, in final

settlement, interest on the amount thus advanced by him during the
year.
“6. The annual returns of executors, administrators, guardians
trustees shall be made out in the manner now regulated by law

and
and

practiced in this State; and the reservations, charges and computations
of interest set forth in this Section shall be made when said parties
come to make statement for final settlement.
“

expenditures and receipts for each year are to be ascerreference to annual returns, and in all cases the commissions
annually shall be considered as a part of the annual expenses.
Sec. 2601. In making such settlements, a reasouable time, according to the facts in each case, should be allowed to the trustee to invest
funds coming into his hands before charging him with interest thereon; and, in like manner, disbursements made by the trustee should, as a
general rule, bear interest from some period anterior to the date of payment, according as he may have retained funds to meet them. In every
case the object is to charge the trustee with such interest as a diligent
man would make,land to see that the trust fund is not used for his
private benefit.
7. The

tained by
“
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charged against trustees appointed
January, 1S48, and hereafter appointed, shall be at the
rate of seven percent, per annum, without compounding, for six years
from the date of their qualification; and after that time, at the rate of
six per cent, per annum, annually compounded.
But any trustee may
relieve himself from this rule by returning, annually, the interest actually made, and accounting for the balance of the fund. Any distributee may recover greater interest by showing that the trustee ac
tually received more, or that he used the funds himself to greater
profit.
•‘Sec. 2604. The final receipts on settlements given by distributees
or legatees to an administrator, if attested by a judge of any Court in
this State, a Justice of the Peace ora Notary Public, may be admitted
to record by the Clerk of the Superior ' 'ourt of the county of the
residence of the administrator, and, when recorded, shall be admitted
in evidence without further proof; and incase of the loss of the original, a copy may be used in evidence under the same rules as copies of
“

Sec. 2603. The interest to be

since the first of

registered deeds.
••

over

Sec 2600. A court of

equity shall have concurrent jurisdiction

the settlement of accounts of administrators.

Section 2602 is the most

important of all we have just
quoted, and wherever it applies controls the rest, having
been enacted later than the others. Under paragraph 3 of
this section, in making final settlements, where representatives of an estate and guardians retain in their hands at the
beginning of each year an amount of money sufficient to
pay the current expenses of the year, he is not charged with
interest upon this amount, and is allowed no interest on the
disbursement of the same. In different language, the representative in such cases may charge interest on all his disbursements of the year, f»om the beginning of the year, when he
retains a sum of money to pay the expenses of the year, and
charge himself with interest thereon from the beginning of
the year.
And under

paragraph £ of the same Section (2602), repreestate and guardians are chargeable with interest from the beginning of the year upon all balances left in
his hands at the beginning of each year over and above the
expenses for the year, in final settlement. Section 2601
sentatives of

an

furnishes the rule for settlement when Section 2602 does
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not

apply, and covers more cases in practice than
It declares that the trustee, of whatever name, in

the other.
the settlement, shall be allowed a reasonable time, according to thefacts of the case, to invest funds coming into his hands, before

being charged with interest thereon, and his disbursesome period anterior to the
time of payment, according as he may have received funds
to meet payments; that the trustee shall only be charged
with such interest as a diligent man would make, and not
derive a personal benefit from the trust; 44 Ga., 652; 42
Ga., 1^5.
Hon. A. H. Stephens, in the year 1858, kindly furnished
the author the following views on this subject, which are
practical and reliable, except so far as altered by above provisions of the Code in Sections 2601, 2602 and 2603.
ments shall bear interest from

“

There

matters connected with the

practical affairs of life, or
according to my observation, so difficult to bring under the operation of fixed rules as settlements. There
are general principles of law and equity which govern all alike, while
cases taken singly almost invariably have some peculiar features which
require, for the attainment of justice between all the parties, a ‘mode’
or basis of calculation peculiar to itself; this idiosyncrasy of each case
springs out of those general principles of law and equity to which I have
alluded. On a line with the view here presented, I would refer you
to the language of our Supreme Court in the case of Fall vs. Simmons
and others, decided in Cobb’s Georgia Reports, Nesbit, Justice, delivering the opinion of the Court, says; ‘The question of interest against
a trustee is a very unsettled one in English and American books. From
these I may safely assert that no rule can be drawn by which every
case can be determined.
Indeed, chancellors in both countries seem
to concede that the rule of computation in each case must depend very
are no

the business transaction of men,

much
“

its

on

The

own

merits.”

Legislature of our State has fixed the rate of interest, and the

time at which interest accumulated shall be

compounded and made
principal, and at what rates interest thereafter shall be computed on
the amount thus compounded or consolidated.
This is clear and well
ascertained. But the difficulty in making settlements arises on those
points referred to by you. When is the trustee, executor, administrator or guardian to be charged with interest on his receipts, and from
what time is he to be allowed interest on his disbursements? In taking
up his returns, as they usually appear in the Ordinary's office, is he to
be charged with the amounts received by him, with interest thereon
12
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they came into his hands, until the dates of his disburseorder, and then charged with interest on the balance
after deducting the disbursements; just as interest is computed on a
promissory note, when credits have been made; considering disbursements in the nature of payments, or discharge of an existing liability?
This would certainly be a very unjust rule. For it would be com.
pounding interest against the executor or administrator as often as his
disbursements equalled or exceeded the interest accrued on his receipts,
though it might be twenty, or any number of times in a year, while the
liquidated assets in his hands would be at simple interest only, perhaps
for several years. But besides this, the Legislature has fixed the period
at which interest against him shall be compounded at six years.
Other
reasons could be given against this as a mode or rule of making such
settlements.
Large disbursements are often made before the receipt of
any available means.
The rule in such case would not work at all. I
therefore drop that, and pass to the consideration of another view of
the subject.
Is the executor, administrator or guardian to be charged
with interest on the amounts received by him from the date they came
into his hands, or became due, and allowed interest on his disbursements from the day of their several payments?
This, in some cases,
might be a just mode of settlement, but it would by no means do to
adopt it as a general rule. Those cases where it might be proper are
exceptional. For it frequently and most usually happens that moneys
cannot be paid out by the most faithful and diligent as soon as collected. Large sums are often necessarily held for months by the best
executors, administrators and guardians before they can be applied, in
due course of administration, in the discharge of the trust reposed in
them.
This is eminently true in all cases of large insolvent estates.
But the same thing in principle occurs in almost every estate and case
of trust property.
Some time, therefore, should be allowed for the
moneys remaining on hand before the disbursements.
How long this
time should be, ought to depend on the circumstances of each case,
If
the exact length of time the money was on hand before each disbursement could be ascertained, then there would be no difficulty.
But this
is out of the question, in ordinary cases.
All that can be done, therefore, in making settlements between executors, administrators or guardians and their cestuis que trust, is to adopt that basis of computation
which will, according to the circumstances of the case and its own peculiar merits, most nearly approximate justice to all the parties. The
view which should control the basis or mode of calculation to be adopted
in each case, is very clearly set forth in our Supreme Court, in another
part of the same case (Fall vs. Simmons and others), to which I have
already referred.
They say, ‘ Courts of Chancery will now see to it, that trustees do
their duty, and will place the cestui que trust in the same situation as if
they had faithfully performed their duty.’ This is in accordance with
from the date

ments in their

“
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public policy, for it

secures fidelity by removing temptations to specufund, and keeps alive a sense of responsibility and
personal interest. At the same time, it is obvious enough that Courts
have been careful not to push these doctrines too far lest they should
inspire dread of all trusts, and drive honest men from their acceptance.
‘In this country,’ says Judge Nesbit, ‘I am well satisfied that it is unwise to hold trustees (executors, administrator and guardians are embraced under the term) to too stringent a rule as to interest, because of
the fluctuation in the value of property, the instability of securities,
and the absence of such public stocks as are safe.’ ”
In the above extract you will find, quite as clearly expressed as it is
possible for me to give you, the views by which I am governed in
making settlements of estates, and with these views I have found that
the rule of computation in each case ‘ must,’ in the language of our
Supreme Court, above quoted, ‘ depend very much on its own facts.’ ”
late

on

the trust

“

To the views of Mr.

Stephens we would add further,
in the hands of the executor, administrator, or guardian (and this happens most frequently
with guardians), yields an annual product or interest, w.hich
is annually appropriated, either wholly or partially, by the
executor, administrator, or guardian, the true rule of settlement seems to be, not to calculate interest at all on disbursements.
To illustrate: suppose the trust property to be annually productive of $500, of which $400 is yearly disbursed,
there would be annually set apart $100 of interest, at the
end of six years to be compounded. To allow interest on
the disbursements in such a case, where there is an annual
income sufficient to pay the annual outlay, is the same as to
take annually from the principal. If the guardian, executor, or administrator expends more than the annual income,
of course, so far as the expenditure exceeds the income, he
where the trust property,

will be entitled to interest.

This doctrine will be found

fully and ably discussed in 2 Wend., 85. If the estate is
insolvent, the executor or administrator should, after the
net amount of the estate is ascertained, classify the various
claims on it, ascertaining the amount of each class, and of
each claim, and then pay in full or proportionally, as the
circumstances of the estate permit, the different claims, according to their respective priorities, under the statute regulating the order of the payment of debts. If the settlement
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by an administrator must be made with heirs, it is allimportant to ascertain whether any of them have been
advanced, when, and how much. If the executor is to
settle with the legatees, he should be careful here, too, to
pay out only according to the respective position of the
legatees, and their priority we will explain hereafter.
Still another caution in settling, necessary to be given to
executors and administrators, is this : that in casting up the
accounts to learn the net amount for distribution, all payments to legatees and distributees should be stricken out.
When the share of each person entitled is found, then the
amount paid them previously, with the interest, must be
taken from their several shares. The settlement completed,
and the legatees, distributees, or ward, as the case may be,
paid off fully, the executor, administrator, or guardian
should take a receipt in full, executed according to the
Code.
Lest

paragraph 2, of Section 2602 should be misunderstood
while it relieves the executor, administrator,
guardian, or trustee, from interest on moneys received by
him during the first year of administration, it does not relieve him from accounting for such interest as has already
accrued on any part of the property of the estate, or from
any profits made from the estate. This rule is laid down
in 30 Ga., 463, and is confirmed in Section 2601 of the Code.
In this connection, the following rules will be found useful in preparing for the final settlement.
The inventory
and appraisement should be examined, and carefully compared. On the inventory and appraisement will usually be
found a list of the notes, accounts, bonds, stocks, judgments,
mortgages, and all other claims of the sort which should be
arranged separately giving the amount, when due, and rate
of interest. Then the sale list should be compared with
the appraisement, and the proper items of charge, with dates
of receipts and rate of interest against the representative
taken therefrom, and placed separately to themselves. Then
any other items of charge arising from sale of realty or
we

would say,
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personalty, which are often found in the annual returns, are
to be placed to themselves, with dates of receipt and rate of
interest. To these items of charge should be added all proceeds of rent or hire from every source, when received, and
rate of interest, and all proceeds of stocks and bonds in the
same way.
In addition to the inventory, every return, general and special, should be carefully scrutinized to get up
all items of charge. These various classes of liability being
arranged, it will be easy to calculate what amounts should
be charged to the representative. Then all items of discharge
should be collected according to returns if possible, and calculations made on them. It is equally necessary here to examine the returns, as on them may be found items of allowance,
which have been made to the representative for special or
extra services.

When settlements

are made according to the rules set
and made the judgment of the Court of Ordinary, they rank as other judgments of Courts of competent
jurisdiction, and can only be set aside by the parties thereto,

forth above,

showing error from accident, mistake, or fraud of the opposite party, and which with proper diligence could not
have been discovered by them at the time of the settlement;
18 Ga., 120.
On the subject of opening settlements made before the
Ordinary, it has been further held by the Supreme Court of
Georgia, in 18 Ga., 120that the statute of limitations begins
to run, in favor of the administrator, executor, or trustee,
from the day of such settlement, and no attempt to open
the settlement before the Ordinary, will be allowed after
the time for reviewing judgments has passed.
Settlements made under Sections 2598, 2599, of the Code,
from which either party thereto can appeal to the Superior
Court; 45 Ga., 478; 52 Ga., 15, have been fully described
by the Supreme Court in 54 Ga., 180; 53 Ga., 282, to
which we refer. Sy
6>d6>,
Under Section 2599, of the Code, a question has arisen as
to the form of judgment and execution to be rendered in
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“This bill is one,
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in which

a

case

answer is to
the Court said—

be

decree may be had against Elbert Mel-

ton, as administrator, for the ward’s shares. Indeed, a
him in that character, is all that the special prayer asks
the

special prayer,

decree against
for; and with
in this respect, the general prayer will well consist.

even if that were not so, even if the decree would have to be
against him personally, for any cause, as a waste of'the assets, yet that
would not prove him to have been sued personally; for, in equity, the

But

judgment may be against the defendant, in his personal character; or
against him partly in that character, and partly in his representative
character, although the suit itself may be against him, only in his rep
resentative character. If he has wasted the assets, the decree is against
him personally, that he pay their value; if he has wasted some of the
assets, but has some on hand in specie, the decree is against him personally, as to the part wasted, that he pay their value, and representatively, as to the part on hand in specie, that he distribute them.” See
also 3 Ga., 126; 1 Kelly,23a
Q, r
If on the settlement it is shown that there is property on

hand, which has been ordered to be delivered up in satisfaction of the decree, there is no doubt that an attachment
would lie, for non-compliance with the order of surrender
or delivery.
If there is no such property, but it appears
that the estate has been

paid out or consumed improperly,
making a case of personal liability, a debt of the representative binding him personally, then under the Constitution
of 1877, an attachment would not lie; 58 Ga., p. 70.
The act of 1876, as follows, designates the tribunal for
trying claims on executions from the Court of Ordinary:
“From and after the passage of this act, whenever an execution issued
a Court of Ordinary, shall be levied upon personal property, and

from

claim to said property, or an

affidavit of illegality be interposed, it
duty of the sheriff, or other levying officer, to return the
same, together with the execution and all the other papers, to the next
term of the Superior Court of the county from which the ft. fa. was
issued: but if said levy shall have been made upon realty, then the ft.
fa. with the claim or illegality papers, shall, by the levying officer, be
returned to the next term of the Superior Court of the county where
the land lies, and the issue shall be tried, as is now provided for the
trial of claim and illegality cases.”
a

shall be the
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CHAPTER XXIII.
OF LETTERS OF DISMrSSION

RESIGNATION AND REMOVAL OF AD-

MINISTRATION TO ANOTHER COUNTY.

Dismission and

discharge from administration—Letters of dismission
procured—What must be shown to procure letters of dismission
—Discharge procured by fraud or misrepresentation—Dismission
when estate not fully paid out—Dismission for special reasons—Rehow

moval of administration to other counties—New securities how

bound.

After the

administrator, or executor, has fully discharged
as such and
paid out the estate, he should apply for letters of dismission. The mode of getting such
letters is prescribed in Sections 2606, 2607 of the Code, as
all his duties

follows:
“Sec. 2606. An administrator who has fully

discharged all his du-

ties, may petition the Ordinary to pass an order discharging hijn from
his trust: upon such petition a citation shall issue, requiring all persons
concerned to show

cause against the granting of the discharge.
Such
published in the gazette for three months.
Sec. 2607. Upon the hearing, the Ordinary shall examine closely into
the condition of the estate, and the conduct of the administrator, and

citation shall be

if he shall he satisfied he has

faithfully and honestly discharged the
reposed in him, the prayer of the petitioner shall
be granted, and the administrator released from all liability as such:
Provided, any heir, distributee, or legatee, who is a minor at the time
of the discharge, may, within five years after his arrival at majority,
commence suit against the administrator, and such discharge shall be
trust and confidence

no

bar to his action.”

When such discharge has been procured by fraud, the
Code, in Section 2608, declares:—
“A discharge obtained by the administrator by means of any fraud
practiced on the heirs, or the Ordinary, is void, and may he set aside
on motion and proof of the fraud; no discharge should be granted
without actual examination by the Ordinary, and the order of discharge

should assert such examination into the accounts of the administrator.”

It sometimes

happens that

a

portion of the estate cannot
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paid out and yet letters of dismission are desired, in
case it is necessary to follow the rule laid down in
Section 2609 of the Code, as follows:—
be

which

“If funds

are

in the hands of the

ing the
same

administrator, and no person claimgrant a discharge, at the
the administrator to de-

same, the Ordinary may nevertheless
time passing an order either requiring

posit the fund in such solvent bank as the Court may direct, or else authorizing him to retain the same in his hands at an interest not exceeding four per cent per annum. The discharge shall not take effect
until the money is deposited, or, in the event of its being retained by the
administrator, it shall not relieve him or his sureties from their liability
to comply with such order and respond for such fund.”

Should the

representative desire to resign his trust from
infirmity, removal from the county, or other reason, he
pursues the rule laid down in Section 2610 of the Code,

age,

which is

as

follows:

“An

administrator, who from age or infirmity, removal from the
county, or for any other cause, desires to resign his trust, may petition
the

Ordinary, stating the reason, and the name of a suitable person
qualified and entitled to and willing to accept the trust.
Whereupon
the Ordinary shall cite such person, and the next of kin of the intestate, to.appear and show cause why the order should not be granted.
If no good cause be shown and the Ordinary is satisfied that the interest of the estate will not suffer, the resignation shall be allowed, and
the administrator shall be discharged from his trust whenever he has
fairly settled his accounts with his successor, and filed with the Ordinary the receipt in full of such successor.
Minors in interest shall be
allowed five years from the time of their arrival at majority to examine
into and open such settlement.”
The

importance of observing the formalities required iu
2607, is fully shown in 49 Ga., 550 ; 20
Ga,, 5, where it is stated that a discharge, obtained without
these observances may be set aside for want of jurisdiction in
some cases, and in others because it
was improvidently
granted, there being in fact no examination into the condition of the estate by the Ordinary.
From the time of the discharge, the statute of limitations
begins to run in favor of the representative when not procured by fraud, though the discharge may have been procured irregularly, inasmuch as from that date, the parties

said Sections 2606,

■
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position of opposition, open and acknowledged,
other; 18 Ga., 346. The mode of setting aside discharges fraudulently or irregularly obtained, is by following
strictly Sections 4114, 4115 of the Code, and such discharge,
when so set aside, restores the administrator and his securities to their old position, 20 Ga., 1.
Section 2609 in relation to a deposit of unclaimed funds by the administrator,
or
executor, was discussed in 21 Ga., 521. In that case it
a

to each

was

said—

“A will directed the executor to sell the residue of the estate, and divide the money thence arising among six named persons (adults)
which the executor
the executor,

under

for

deposited in

some years.

bank, where it lay without profit to
As this act of the executor was done

a

legal advice, and it had the sanction of the Court of Ordinary,
was not liable for interest on the money, while it lay in

the executor
the bank.’’

When the representative of an estate desires, from a
change of residence or other cause, to remove the jurisdiction of his trust from the Court of Ordinary of the county
of the residence of the testator

or

intestate to that of his

own, he must comply with the
and 2612 of the Code.
As the

requisition of Sections 2611
Ordinary is required, under
paragraph 4, of Section 2611, to grant an order discharging
the administrator or executor from further liability to himself, it is necessary to follow Sections 4114, 4115, so as to
give the Court jurisdiction. See, on this subject, Dupont
vp. Mayo, 56 Ga., 304.
When such removal is legally effected, the rights of securities on the bond of the administrator are regulated by Section 2613 of the
“

on

On removal of

the first bond

Code,

as

follows:

administration, as herein provided, the sureties
liable only for the conduct of the administrator

an

are

to the time of removal; the sureties on the second bond are liable
for all his acts, from the commencement of his administration. If the
latter are made responsible for acts prior to the removal, they have a
up

right of contribution against the former.”
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FOREIGN

ADMINISTRATORS.

Rights and liabilities of foreign administrators—Proceedings against
foreign administrators when a citizen of the State is interested—Sales
of property by foreign administrator—Recovery by foreign administrator of reai estate and personalty—Rights of foreign administrators
to draw dividends—Suits against foreign administrator coming into
this State—Decisions on rights and. liabilities of foreign administrators.

Sections 2614,
and

2615,2616, 2617, 2618 of the Code, confer

regulatethe right to

same

sue upon

foreign executors and adthe

recover property by suit, to remove
from this State to the State of administration, to

ministrators, to
the same,

sell

in the following language:

a person, at the time of his death, is domiciled
State, and administration is there regularly granted on his
estate, either to an executor or administrator, such executor or administrator, if there be none appointed in this State, may institute his
suit in any court in this State to enforce any right of action, or recover
any property belonging to the deceased, or accruing to his representa-

“Sec. 2614. When

in another

tive
“

as

such.”

Sec. 2615.

Pending the action, a properly authenticated exemplification of the letters testamentary, or of administration shall, be filed
with the Clerk of the Court, to become a part of the record: Provided,
the cause is pending in a court of record. If it be a summary proceeding the exemplification shall be filed with the papers.”
Sec. 2616. If any citizen of this State is interested as creditor, heir
or legatee, in the estate, of which such administrator or executor is the
representative, he may, by application to a court of equity, compel
such foreign administrator or executor to protect his interest according
to equity and good conscience before removing such assets beyond the
“

limits of this State.”
“

Sec. 2617. Any executor or administrator who resides in any other
State of the United States, and who has recovered, or may hereafter
recover, any real estate as the property of
suit at law in this State, shall be, and he

his testator or intestate, by
is heredy, authorized to sell
and convey the same under the same rules, laws and regulations, as are
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conveyance of real estate by executors
residents of this State: Provided, such for-

prescribed for the sale and

and administrators who

are

eign executor or administrator shall file in the Ordinary’s office, at the
making his application for sale, an authenticated exemplification of his letters testamentary, or of administration.”
Sec. 2618. Such foreign executor or administrator may transfer
bank stock standing in the name of the decedent, and check for depos
its made by him, or dividends declared on his stock, first filing with
the bank a certified copy of his appointment and qualification.”
time of
“

The
2615
“

as

Supreme Court, in 55 Ga., 254, discussed Section
follows:

Letters of administration

granted in another State have no validity in this State except as imparted by the statutes of this State.
Therefore, an administrator appointed in Alabama, who institutes a
a suit in Georgia, must bring himself within Sections 2614 and 2615 of
our Code, the provisions of which sections prescribe the terms on which
he may sue in our Courts.
Section 2615 prescribes that such administrator, pending the action, shall file in the Clerk’s office where the suit
is brought, ‘ a properly authenticated exemplification of the letters of
administration,’ the filing therein of the exemplification of the order
for the appointment of such administrator does not comply with the
statutes of Georgia; the exemplification should be of the entire record
of administration touching the letters, and particularly of the letters
themselves, which letters, by the Code of Alabama, are required to be
recorded in her Courts of Probate.”

Section 2616 protects

the rights of heirs, legatees and
Section 2617 confers upon such
foreign executors or administrators residing in another
State, who have recovered, or may recover, any real estate
under the powers granted in Sections 2614 and 2615, the
right to sell the same and make conveyance. Section 2618
confers the right to draw dividends, deposits and transfer
stock, as such executor or administrator, alluding to the
executor or administrator appointed under Section 2614.
At the session of 1876, the Legislature greatly enlarged
Section 2617 by the following Act:
creditors in this State.

‘

That from and after the passage of this Act, Section 2617 of the
so amended as to read as follows: Any executor

Code of 1873 shall be

administrator who resides in any

other State of the United States,
hereby, authorized to sell and convey any property of
his testator or intestate, lying or being in this State, under the same rules,
or

shall be, and is
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as are now prescribed for the sale and conveyance
by executors and administrators who are residents of this
State: Provided, such foreign executors or administrators shall file and
have recorded in the Ordinary’s office at the time of making his application for sale, an authenticated exemplification of his letters testamentary or of administration: Provided further, that said executors and

aws

and

regulations

of real estate

administrators shall

give the notice required by law of resident execcreditors, and shall also file with the Ordinary bond, with good and sufficient security, in double the value of
the property to be sold, to pay according to law any creditor in this
State, and distribute the proceeds of said sale to any resident heirs or
legatees.”
From this last Act it now appears that “any executor or
utors and administrators to

administrator

other State of the United
convey lands in this State,
just as domestic executors and administrators. The new
Act of 1876 differs materially from Section 2617, in that
while under Section 2617 the right to sell and convey is
residing in

any

States,” is authorized to sell and

limited to such executors and administrators

ered,

as

have

recov-

land, under the new Act of 1876,
any executor or administrator residing in another State may
sell and convey any property, whether recovered or not
recovered hv suit, so that it is property lying in this State.
A case decided in 28 Ga., 32, explains Section 2616 as
or may recover,

follows:
“

If H. dies in Arkansas,

and there is

a

creditor of the deceased in

Georgia, and assets belonging to the estate here, and the estate of H. be
insolvent, the creditor in this State is entitled to receive his 'pro rata
share of the entire fund in both States; and neither justice nor the
courtesy of States requires that the surplus be transmitted by the anciliary administrator here to the principal administrator in Arkansas.”

In 30 Ga., 660, it was held that the actions to be brought
by foreign executors or administrators, under Section 2614,
were

actions

In 56

ex

delicto

as

well

as

actions

ex

contractu.

Ga., 326, it was held by the Supreme Court overruling a previous case in 34 Ga., 511, if foreign executors
or administrators come within the
jurisdictional limit of
this State, they are liable to be sued here by creditors, or
brought to an account by legatees and distributees. The

r0F
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the estate should he applied to the payment of
debts, and distributed according to the law* of the State
where such representative is appointed. See on the same
subject 57 Ga., 467.
In 37 Ga., 265, the Court held—
assets of

“Where Wm. Wallace died in the State of Tennessee, theplace ofhis
domicil, leaving a will appointing an executor, who was duly qualified
as such in the Probate Court of that State, and snch executor filed an
exemplified copy of his appointment in Court, as required by the Code,
exhibited his bill against the defendant, who had been appointed administrator on the estate of the deceased by the Court of Ordinary of
this State, and as such had collected and received a portion of the personal estate of the deceased, alleging that said defendant represented
to the Court of Ordinary, at the time of his appointment, that the decedent had died intestate, when he knew that he died leaving a will; that
a Court of Chancery in this State has jurisdiction to maintain a suit in
behalf of such foreign executor, to set aside the letters of administration

so

granted,

upon

the ground of fraud in obtaining the

same,

and

require the defendant to account with and pay over to such foreign
executor the value of the personal assets belonging to the estate of the
decedent, in order that the same might be duly administered according
to the directions of the will, and the law regulating the same, at the
place of the testator’s domicil at the time of his death.”
In 52 Ga., 362, the Court held in the case of a will exto

ecuted in

Tennessee, affecting real estate in this State,

as

follows:
“If Mr. Kerr
vise it to Mr.

might

own

White, in fee

the laws of this State.
not alter the matter.

real estate here, he might convey it or deor in trust, provided he did it according to

That the deed

or

will has

a

trust attached does

Was the title complete in Mr. White

according
The laws of Tennessee have nothing to do
with it, they could not make it good if it was bad—they cannot make
it bad it it be good.
If, by our law, White takes, without conditions,
the law of Tennessee cannot impose a condition.
The land passes
according to our law, and this is the necessary incident to the sovereignty of the State over the land within its borders. The question
therefore, is whether, under our law, Mr. White is, under the will of
Mr. Kerr, entitled to the title and possession of the land referred to,
and that depends, as we have said, entirely on our law. To make out
the case it is to be shown that the will is executed according to the
laws of Georgia.
This is admitted. Its probate in Tennessee makes
it a good muniment of title in this State, under the Constitution of
the United States, providing for full faith to the judgments of the
judicial proceedings of other States; 31 Ga., 600.’'
to the laws

of Georgia?
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CHAPTER XXY.
GUARDIAN AND

OF

WARD, HOW AND BY WHOM APPOINTED.

Guardian and ward—Guardian under laws of Georgia—Three different
kinds—Powers of and how created—Natural guardian required to give
bond and security—Testamentary guardian when required to give
bond and security and his rights and duties—General guardian—

minors—Change of guardianship—Guardian of non-resiguardianship—When Clerk of Su.
perior Court or stranger appointed guardian—Illegitimate children
may be placed under guardians—Mode of procuring letters of guardianship—Guardian’s bond—Guardian’s oath—When new bond required—When security on guardian bond relieved and how—Revocation of guardian’s letters—Suit on bonds of guardian and what must
be proved—Proof of devastavit of guardian—Removal of guardianship
to another county—Guardian ad litem, when and how appointed and
duty—Minors how made parties to such.
Domicil of

dent wards—Persons entitled to

A

appointed to take care of a person and
being incapable by reason of youth,
inexperience, imbecility, or want of understanding, from
managing his own property or person. Under the law of
Georgia, there are several kinds of guardians. Guardians
by nature, the father, or mother, if the father be dead;
testamentary guardians appointed by will, or deed in the
nature of a -will; guardians appointed by the Court of Ordinary for minors, deaf and dumb persons, idiots, lunatics,
his

guardian is

affairs, such

one

person

imbeciles and insane persons.
The

Code, Section 1802, declares that guardians of
be either—first, natural guardians; second,
testamentary guardians: third, guardians of person and
property, or either.
Of natural guardians, Section 1803 of the Code declares
minors may

that:
“The

father, if alive, is the natural guardian; if dead, the mother is
guardian. That the natural guardian cannot demand or
receive the property of the child until a guardian’s bond is filed and
the natural
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accepted by the Ordinary of the county; and, if such natural guardian
or refuse to give bond and surety, the Ordinary may appoint another guardian to receive such property.1’
In 6 Ga., 401, the Court held :

fail

“

At

common

has

no

control

law, the mother as guardian by nature, or for nurture,
the estate of her minor children. But where a

over

mortgage is executed to a mother, as the natural guardian of her children, by the administrator of their deceased father, to secure them in
their patrimony which he has wasted, it is not in the power of the
mother fraudulently to discharge the mortgage lien, to the prejudice
"of the infant cestui que trust, especially where she has failed to give

bond,

as

required by law, to protect them against mismanagement.”

In 33

Ga., 195, it

was

held

:

minor, born in wedlock, is its natural guardian,
and, as such, is entitled to its custody and management. The place of
a child’s birth is, in law, its domicil, if it were at the time the domicil
“

The father of

of its

a

parents.”

In 46

Ga., 557, it

was

held that—

“

Section 1794 of the Code, declaring that a natural guardian is not
entitled to demand'or receive the property of a minor until he or she

given bond to the Ordinary, does not make such receipt illegal in
a sense as that the person paying it cannot recover it back, or
show that it has, in fact, been accounted for by the natural guardian
to the ward, or applied to the benefit of the ward.”
has

such

As to

testamentary guardians, the Code, in Sections 1804

and 1805,

as follows :
Every father may, by will, appoint guardians for the
persons or property, or both, of his children, and such guardians shall
not be required to give bond and security, except in case of waste
committed or apprehended, or property coming to the ward from
sources other than the father’s will, when the Ordinary shall require
the same, and, if a testamentary guardian fails to give bond, as required, the Ordinary may dismiss him as guardian and appoint another, or may appoint another guardian for the property thus accruing. In all other respects a testamentary guardian shall stand on the
same footing with other guardians appointed by the Ordinary. ”
Sec. 1805. The mother, if a widow, shall have the power by will
to appoint testamentary guardians for such children as have none,
as to their persons, and as to such property as they may inherit from
“

provides

Sec. 1804.

“

her.’’

Kent, in 2 vol. of Commentaries, p. 224, says (which is also
by the Code, Section 2406), that the testamentary

confirmed
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guardian may be made by the father before attaining his
majority, if he is of sufficient age to make a will, and for all
his children under age, when he has not surrendered legal
control, and that it continues, as to property, until majority is
reached by the ward.
As to the testamentary guardians’ disability to recover by
suit property coming to the minor from other sources than
the testator, see 16 Ga., 364.
In 33 Ga., 195, it was decided that—
“

A

judgment or decree divorcing husband and wife, a vinculo main-

monii, and giving the custody and education of a child of the marriage
to the wife, does not empower her to appoint a testamentary guardian
for that child, the father surviving. A testamentary guardian cannot,

by will, transfer the custody of his ward to another.”
An executor, simply as such, without more,

has no right
custody or guardianship of children ; 34 Ga., 253.
Of general guardians, by whom are meant such as are
appointed by the Ordinary, the Code, in Section 1806, de.

to

the

clares

as

follows

:

“The

Ordinary of the county of the domicil of a minor having no
guardian, shall have the power of appointing a guardian of the person
and property, or either, of such child. If the ward be above the age of
fourteen years before a guardian is appointed, he shall have the privilege of selecting a guardian, and, if such selection be judicious, the
Ordinary shall appoint him. The ward having once exercised this
privilege, cannot do so again, exceptupon cause shown for the removal
of the first selection.

It is said in this section that the

Ordinary appointing
Ordinary of the county where the minor has a
domicil, and the domicil, as we have already shown in the
chapter on jurisdiction, is fixed by the 1693-1696 Sections
of the Code. In 33 Ga., 195, it was held—
must be the

“

The place of a child’s birth
time the domicil of its parents.
tinues until he has obtained

is, in law, its domicil, if it

was

The domicil of birth of

minor

a new

a

at the
con-

domicil.”

In order to avail himself of the

right secured in this
change his guardian, the minor must, as prescribed
in Section 4114, of the Code, file his petition with the Ordinary of the county having jurisdiction of the appointed guard-

section to
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ian, stating all the facts, his age, the appointment of his
guardian, his desire, and why, to have another appointed, and
the willingness of the other to be so appointed, which is usually expressed orally in open court, but better by a wiiting to
that effect addressed to the Ordinary. Upon filing his
petition, a copy of the same is ordered by the court to be
served on the guardian, and, at the appointed time of trial,
if the facts are shown to be true as stated in the petition,
the guardian is removed, and the person selected, if the
selection be judicious, is appointed, and required to give
bond and take the usual oath; 14 Ga., 594.
In 31 Ga., 716, the Court held—
“

In

Georgia, no one has the right to the guardianship of an infant
of fourteen years, other than his own; but the power of
appointment is vested in the Ordinary, for the benefit of the child.
“2. On an appeal from the grant of guardianship to the Superior
Court, the whole case goes up to be tried anew.
“3. The discretion given by law to the Ordinary rests by appeal ini
the Superior Court for the purpose of that trial.
“4. The question for trial in the Superior Court is one of fitness for
the office, and therefore a proper one to be submitted to the jury on.
the proofs.
The requests of the parent of the infant, on his death bed,
as to the guardianship of the person and property of the child, is a.
proper circumstance to be considered by the jury, and, all other thingsbeing equal, sufficient, to turn the scale.”

under the nge

Guardianship is granted over the property of non-resident
wards under Section 1807 of the Code, which provides :
.

“If

a

minor is non-resident, but has property in this State, the Ordi-

nary of the county where the property is may
shall have control only over such property.”

The

Code, in Section 1808,
provides as follows:

as

to

appoint a guardian, who

persons to

be appointed

“In the appointment

of guardians, the widowed mother shall have
preference upon complying with the law. Upon her marrying
again the letters are revoked, though her husband shall be responsible

the

to the ward

collaterals
■

as guardian, if no other guardian be appointed.
Among
applying for the guardianship, the nearest of kin by blood,

if otherwise

unobjectionable, shall be preferred. Males being preferred
The Ordinary, however, in every case may exercise his
discretion according to the circumstances, and if necessary grant the
letters to a stranger in blood.”
to females.

13
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Which section

was

amended in 1876 thus—

“That, from and after the passage of this Act, that married women
as guardians for minor children, by a former
by complying with all the requisitions required by law of other

shall be authorized to act

husband

guardians in this State.”
The Court decided in 44

Ga., 485—

“1. That habits, temper, morality, sobriety, sense, or the contrary,
should be ascertained when one applies for the guardianship of an
idiot.
contest for guardianship of the person of an idiot, a colored
applicant being a white person, and the other an only sister
and nearest of kin to the ward, the proof showing both to be unobjectionable; that a charge which did not in its full meaning present Section 1808 of the Code, for the consideration of the jury, was
wrong. The language of this section being, “the nearest of kin by
blood, if otherwise unobjectionable, shall be preferred.”
3. That the philosophy of the law is wise, and its administration
ought to be enforced; for superior advantages of wealth or intelligence
in a stranger cannot justly invoke the exercise of a discretion vested by
law in the Ordinary, when the nearest of kin is unobjectionable, and
override the declaration of the law in favor of such nearest of kin by

“2. In

a

man, one

“

blood.”

While there is

express provision in the Code against
appointment of a non-resident as guardian by the Court
of Ordinary, there are many sections of the Code showing
that such an appointment would be illegal.
From the necessity of the case, the guardian must be of age himself.
He ought, when selected by the Court, to be a person whose
solvency is undoubted. He ought also, when the person of
the ward is to be intrusted to him by the Court, to be a fit
person; who, from his age, character, and situation in life,
can act a faithful part to the ward.
When there are several
competitors for the guardianship, equally related, and equally
interested in the welfare of the ward, the fitness of one for
the office, if it exists, should, in every case, give him the
preference. Persons incompetent, from deficiency of in’tellect, to manage the ward’s affairs, cannot be guardians.
Married women cannot be guardians, except in the cases
no

the

pointed out by Section 1854 of the Code, and by Act of

1876,

p.

19.

•
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It is
“It is

said, in Dayton’s Surrog., 627:—
a

shall have

important question for an infant of tender age, wlo
charge of his education and estate. It depends on the guar-

most

dian whether he shall be trained under such influence

as

fits him for

stations of

responsibility and honor. The true interests of the infant
are to be consulted, in making the appointment of his guardian, rather
than the interests and wishes of those contending for the guardianshipThe particular class of relations from whom the minor’s property came,
affords no reason for preferring them, in a competition for guardianship. The declared wishes of deceased parents, as to who shall have
the guardianship of their children, is a circumstance not to he overlooked in selecting the guardian.
The probability of an early change
in the guardianship from any cause, ought to be weighed by the Court,
in choosing the guardian.”
In 3 Brad.

Surrog. Bep. 409, it is decided that great respect in the appointment of guardians should be paid to the
wishes of deceased parents, where no overruling objection
is shown to their wishes. In 1 Brad. Surrog. Rep., 209, it
is decided that the Court should, in selecting a guardian for
a female infant of tender years, if possible, choose the mother.
Of course, if the mother is not a suitable person to manage the
child’s property, however much she may desire the appointment, and however much the feelings of the Court are excited in her behalf, the appointment should not be given to
her.

In

particular

cases,

the Clerk of the Superior Court,

or a

stranger may be appointed guardiaD under Section 1809 of
•

the

as follows:
application for letters of guardianship, and a necessity for a guardian exists, the Ordinary, after giving notice for thirty
days, may vest such guardianship in the Clerk of the Superior Court
of the county, or in any other person or persons residing in said county
whom he shall deem fit and proper in his discretion, requiring bond
and security as in other cases.”
Section 1810 allows the Ordinary, in all cases, to appoint
“

Code, providing

If there be

no

guardian for the person and property of an illegitimate.
procuring letters of guardianship by any one
over minors, who are not his children, is thus
prescribed in

a

The mode of

Section 1811 of the Code

:

“Every application to be appointed guardian of

a

minor, under the
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other than the child of the applicant, shall be
and notice thereof given by him in some public
gazette of this State, at least thirty days before such letters shall be
granted. At the regular term, next after the expiration of the notice,
the letters may be granted, either to the applicant or some other
person, in the discretion of the Court. In the meantime, a temporary
guardian may be appointed under the Same rules as apply to the
appointment of temporary administrators.”
It is necessary that the application should, follow the
age of fourteen years,
made to the Ordinary,

requirements of Section 4114 of the Code, and state who
applies, his residence, for whom, his age, residence, and
property, if any, describing it as fully as possible, where
situated, its value, and kind.
Section 1812 of the Code provides for the amount of bond
and security to be given by the guardian, and his oath of
office, as follows:
“

Every guardian, appointed by the Ordinary, before entering on the
Ordinary, an oath, or
affirmation, well and truly to perform the duties required of him as
guardian, and faithfully to account, with his ward, for his estate, and
shall also give bond, with good and sufficient security, to be approved
by the Ordinary, m double the amount of the supposed value of the
property of the ward, for the faithful discharge of his duty as guardian,
such bond shall be payable to the Ordinary and his successors.
A
substantial compliance as to all matter of form shall be sufficient.”
duties of his appointment, shall take, before the

And, in Section 1836 of the Code, it is declared
subject—

on

this

“

If the appointment of a guardian, for any cause, is declared void,
his sureties shall nevertheless be responsible on the bond for any prop-

erty which may have been received by hiffi by virtue or reason of his
appointment.”
Section 1813 of the Code, provides further as to the time

of

taking bond and recording the same thus—

“The

taking of the oath and giving the bond may be done at any
vacation., the appointment being made at a regular term. The
bond when taken shall be recorded by the Ordinary in a book to be
kept by him for that purpose, and the original kept of file in his office.”
time in

Section 1814 of the
an

“If at any
or

Code, provides as follows for giving
grounds for requiring the same—

additional bond and the
come, or

time after the appointment other property shall descend,
be given, or otherwise accrue to the ward, the Ordinary
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may require the guardian to give an
double the amount of such property,

additional bond with security in
and on his failure to comply, the
Ordinary may appoint a special guardian for such property; and whenever it shall come to the knowledge of the Ordinary, either by annual
returns or otherwise, that the bond and security ot aDy guardian is not of
sufficient amount to be of double the amount of property or funds in
the hands of such guardian, or that such bond and securities are otherwise insufficient in the judgment of such Ordinary, it shall be his duty
to give notice to said guardian to come forward at the next term of the
Court of said Ordinary and give additional security to said Ordinary,
or give a new bond with good securities; and on failure to do so, the
authority of said guardian shall cease; and said Ordinary shall appoint,
in terms of the law, a guardian to take the place of said defaulting
guardian.”
Section 1815 of the Code, declares if one or more of the
sureties

on

a

guardian’s bond, shall die or become insolState, or for any cause become

vent, or remove from the
insufficient—
“

The

Ordinary

may, of his own motion, or at the instance of any
ward, require the guardian to give other and sufficient
security, and, on his failure so to do in compliance with such order,
relative of the

the Court shall revoke his letters of
other person

guardianship, and appoint

some

in his place.’’

Section 1816 of the Code furnishes the

Ordinary with

the necessary power to intervene when the guardian wastes,
or in any manner
mismanages the ward’s property, or does
not take due

ward,

or

of the maintenance and education of his

refuses to make returns,

for the trust,
“

care

or,

for

any reason

is unfit

and declares that—

The

Ordinary shall cite such guardian to answer to such charge at
regular term of the Court, when, upon investigation of his
actions, the Ordinary may, in his discretion, revoke his letters, or pass
such other order as, in his judgment, is expedient under the circumsome

stances of each

case.”

Section 1817 of the Code states the
the

grounds

upon

which

surety may call upon the Court of Ordinary for relief,

thus—
"

The surety of any guardian on his bond, or, if dead, his representative, may, at any time, make complaint to the Ordinary of any misconduct of his principal in the discharge of his trust, or, for any other
reason, show his desire to be relieved as surety; thereupon the Ordinary
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guardian to appear at a regular term of the Court and
why such surety shall not be discharged; and upon hearing
the parties and their evidence, the Ordinary may, at his discretion, pass
an order discharging such surety from all future liability, and requiring such guardian to give new and sufficient security, or be discharged
from his trust; such new sureties shall be liable for past as well as future
waste or misconduct of the guardian.
And such discharged surety
shall be relieved only from the time the new security shall be given.
If new security is not given, and the guardian’s trust is revoked, the
discharged surety shall be bound for a true accounting of such guardian
with the new guardian, or his ward, if no other guardian is appointed.
The death of a surety shall be a sufficient ground for his discharge from
future liability on application of his representative and the granting of
the order.
In.all cases where letters of guardianship are revoked, the
sureties on the bond are liable for all the acts of the guardian in relation to his trust up to the time of his settlement with the new guardian,
shall cite the
show

cause

his ward.”

or

Section 1818 of the Code thus defines the effect of the
revocation of

a

guardian’s letters

upon

existing suits:

“The revocation of letters of

guardianship shall not abate any suit
pending for or against the guardian, but the new guardian shall be
made a party by sci. fa., as in case of the death of a party.”
Section 1819 of the Code regulates fully the mode of

suing bonds of guardians, levying executions, and the
effect of such suits when reduced to judgment, and provides
follows:

as

“

his

Suit may

be instituted against the guardian and his sureties

bond, in the

on

action, at the instance of his ward, or a new
guardian, or any other person interested, without first suing the guardian; and if the guardian is beyond the jurisdiction of the Court, or
places himself in the position of a debtor, liable to attachment, or is
dead and his estate unrepresented, suit may be commenced against the
same

sureties alone: Provided that the

fi. fa. issued upon a judgment obagainst the guardian and his sureties shall not be levied upon
the property of the sureties until a return of nulla bona as to the guardian, unless the property of the sureties is being removed from the
county. If the failure to sue the guardian arose from his voluntary
act, the judgment against the sureties shall be conclusive in any suit
against him.”
It was held in 1 Kelly, 84, in a suit against the discharged
tained

security

on a

affirmatively

guardian’s bond, that the plaintiff must prove
default or act of malfeasance on the part

some
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of the
in

guardian, prior to the discharge of the security, which,
law, would constitute a breach of the bond, and as in this

action the

security pleaded and proved his discharge by the
Ordinary, it was incumbent on the plaintiff to
reply by proof of some default or malfeasance on the part
of the guardian, amounting to a breach of the bond, for
although the Judiciary Act of Georgia, of 1799, abolishing
special pleading, provides that the declaration and answer
shall be sufficient to carry a case to the jury, without any
replication or other course of proceedings, yet it does not
dispense with the proof required by law on the trial.
As to proof of a devastavit by a guardian, it was decided
in 8 Ga., 351, that—
Court of

“

A judgment, dormant by the act of 1823, in favor of a ward against
guardian, with the entry of nulla bona on the execution issued
thereon, made before such judgment became dormant, is admissible to
prove a devastavit, in an action by the ward against the securities of the
guardian. ”
her

It

also held in a suit by a guardian on the bond of a
guardian, in whose place he was appointed, that it
would be better to prove a demand for a settlement and
surrender of the property, or otherwise it might be difficult
to show a devastavit; 14 Ga., 594.
The guardian is only responsible for such property as is
accessible to him ; 27 Ga., 56.
Section 1820 of the Code
provides for changing the jurisdiction over the guardian;
and removing the trust to another county, as follows:
was

former

“

A

guardian whose residence is, or by removal or otherwise bea different county from that of his appointment, may have
the privilege of removing the trust to the jurisdiction of the Ordinary
of his own county, by first giving bond and good security to such
Ordinary, as if first appointed by him, and filing a certificate of such
fact with the Ordinary by whom he was appointed.
He shall also
obtain from such Ordinary an exemplification of all the records concerning his guardianship, and of the order passed transferring the
same to the county of his residence, which exemplification shall be
filed with and recorded by the Ordinary of said county, who shall
then have the same jurisdiction over such guardian as if first appointed
by him. The sureties upon such guardian’s first bond shall be liable
comes,

in
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only for past misconduct; the sureties upon the new bond shall be liaand future misconduct.”

ble for both past

Guardians ad litem,
the

are

appointed under Section 1821 of

Code, thus:

“

Whenever

a

minor is interested in any

litigation pending in any

State, and has no guardian, or his interest is adverse to
that of his guardian, such court shall have power to appoint a guardian ad litem, for such minor, which guardian shall be responsible to
court in this

such minor for his misconduct in connection with such
the

same manner as

In 13

if he

were a

litigation, in
regular qualified guardian. ”

Ga., 24, the Court held, as to proceedings against
necessity of appointing a guardian ad litem,

minors and the
that—

“It is error to decree against an infant defendant in equity, although served, without first appointing a guardian ad litem, and that
whether he ha3 a regularly appointed guardian or not.’’

So in 13

Ga., 467, it

was

said—

“

Generally, an infant cannot appear by attorney, but must appear
by a guardian ad litem, appointed for that purpose by the Court, and
the appointment of a guardian ad litem is a power incident to all
courts.
Where suit is instituted against Baron and Feme, the wife
being an infant, she must appear by guardian in all cases where she
has a separate estate, or where, on any other account, her defense may
.

be distinct from that of her husband.
sion of

A rule

or

order for the admis-

guardian ad litem must usually be applied for by the minor
before pleading, and a copy of the order appointing him ought to be
annexed to the plea, or recited in it.
But, if the' minor has appeared
by attorney, upon, at any time, ascertaining that the defendant is a
minor,' the plaintiff may move to strike out the appearance by attorney,
and for the appointment of a guardian ad litem; and if the defendant
fails, within a time limited by the Court, to name a guardian, the
plaintiff will be at liberty to name one, and he will thereupon be appointed. And similar proceedings may be had where the minor has
failed to appear at all.”
a

The Act of 1876,

amended by Act of 1879, provides as
follows, for making minors parties to proceedings in Court,
and for the appointment of guardians ad litem, as follows :
“

If the minor is under the age of fourteen years, service is to be
perfected by delivering a copy of said proceedings, of whatever kind
or nature it may be, to said minor personally, and, in all cases, where
there is a statutory or testamentary guardian or trustee representing
the interest of the minor, to be affected by a legal proceeding, service
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usual on said guardian or trustee shall be sufficient to bind said
minor’s interest in their control, to be affected by said proceedings.”
as

“And, if the minor is over fourteen years of age, service may be
by delivering to him personally such copy. When the returns
of such service are made to the proper court, and order taken to make
for said minor a guardian ad litem,, and such guardian ad litem agrees
to serve, all of which must be shown in the proceedings of the Court;
made

then said minor shall be considered

See 53

Ga., 514,

as

a

party to said proceeding.”

to the law prior to this act.

In addition to the remedies allowed

by the Code, in Sec-

tion

1817, against the guardian, we would here refer to
Sections 3210, 3226, 3149 of the Code.

CHAPTEK XXVI.
OF THE

POWEB, DUTIES AND LIABILITIES OF GUABDIANS.

Power, duties and liabilities of guardians—Power of guardians over
wards’ person and property—Guardian required to make schedule
and return of wards’ property and of the annual receipts and expenses—Power of Ordinary to compel guardians to make returns—
Mode of making returns—Duty of Ordinary as to returns of guardians—Proof by guardian as to his returns—guardian’s expenditures for his ward—When principal of ward’s estate may be spent
—Expenditure of accumulated income—Interest on disbursements
of guardian—Sale of ward’s property by guardian—Management
and control of ward’s property by guardian—Investment by guardian—Leasing and renting by guardian—Contract for labor by
guardian—Working farms by guardian—Power of guardian to
borrow money—Guardian can appoint an attorney in fact—Guardian’s power to change the domicil of the ward—Commissions of
guardian—Guardian cannot purchase at his own sale.

Section 1822 of the Code confers

the

guardian the
the person of his ward as the father has
over his child, and declares that the guardian stands in his
father’s position, and must protect, maintain and educate
him acccording to his pecuniary condition. Passing from
the subject of the parent’s control over the ward’s person,
and his duty to protect, educate and maintain, the Code, in
same

power over

on
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Section 1823, defines the duty of the guardian as to the
property of the minor by declaring that—
“Every guardian within twelve months after hs appointment, and
by the first Monday in July in every year thereafter, shall make a return to the Ordinary under oath, making an accurate exhibit of all the
property of his ward received by him up to that time and since his
last return, together with an account current of his receipts and expenditures, accompanied with the vouchers for the same, and any
other matter connected with the said property, which said return shall
be examined by the Ordinary, and if found correct shall be allowed by
him, and entered of record with the vouchers; and the judgment thus
rendered by the Ordinary shall be prima facie evidence of the correctness of said return in favor of said guardian.
If the guardian shall
have removed beyond the limits of this State, the oath of his surety
shall be sufficient to verify the return, and if the guardian be dead his
representatives may make his returns as provided in case of deceased
administrators.”

This section

requires of the guardian a full statement?
calling it “ an accurate exhibit ” of all the ward’s property
which may be done in the form of an inventory, or of a
special return. When made, whatever its form, it should
be recorded by virtue of an order and petition to that effeet. Returns of the guardian when made and recorded
have the same legal effect as returns of executors and administrators being treated as prima facie correct, and admissible without further proof in case of any controversy between the guardian and ward.
To secure regular returns
of his actings as guardian, the Code, in Section 1827, provides that—
“

The

Ordinary shall keep

docket of all the guardians liable to
time
required by law, he shall cite the said guardian to appear and show the
reason for his delay ; and every guardian who shall fail or refuse to
make his return before the end of the year, shall receive no commission
or compensation for
any service done during that year, unless by
special order of the Court of Ordinary, exhonerating him from all
a

make returns to him, and upon the failure of any one to do so by the

blame.”

The Court in 10

Ga., 65., states fully the
ing returns in the following language:
“

manner

of mak-

When returns are made by an executor, administrator, or guardian, to the Clerk of the Court of Ordinary, under the Act of 1820, it
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duty of the Court to

pass them to record, or reject them
of the Court after they are rendered to the Clerk,

at the
and if
judgment is had after that time, passing them to record, such judgment
is irregular, and may be set aside by a proceeding properly instituted
for that purpose ; but such judgment cannot be attacked collaterally,
next term

and will be sufficient whilst unrevoked to admit the returns in evidence
in

a

suit

by

a

ward against his guardian.”

As to the effect of returns made

by the guardian in estopping him from denying admissions therein, the Court, in 11
Ga., 2^8, held—
“Where

a guardian had been appointed for two orphan children,
returning to the Court of Ordinary a schedule of their property,
in which a certain slave, by the name of Harry, was returned as a part
of their estate, and was hired out as their property, and annual returns
thereof made to the Court of Ordinary for ten consecutive years by
such guardian :
That, in a suit by one of the orphans, after her inter-marriage, for
her share of said slave Harry and his hire against such guardian, that
he was estopped on the ground of public policy and good faith from
denying the title of the orphans to the slave in question, and showing
an independent title thereto in himself, anterior to his appointment as
guardian.”

and in

“

The claims of

guardian against his ward, and the mode
proof when presented to the Ordinary, and on appeal to
the jury, are fully and carefully discussed in 22 Ga., 316,
from which we extract the following:
a

of

“

In all

the guardian making his return should lay his account
Ordinary, plainly setting forth, with sufficient certainty,
his charges against his ward.
This account is the case he should
prove.
The vouchers are his evidence to support it, and they should
be closely examined, and, if not satisfactory to the Ordinary, ought to
be supported by other proof.
So in the Superior Court, on appeal,
the same course should be pursued. The vouchers on such appeal are
entitled to no weight as evidence, on the score that, on the case
appealed, the Ordinary allowed them. The judgment appealed from
must be affirmed before it is entitled to any consideration as evidence,
and it being a judgment upon the law and evidence, it must be reviewed upon the law and evidence. The Court below ought to have
allowed the account to go to the jury as the matter which, with the
caveat, made up the issue to be tried by them. The vouchers formed
no part of the issue, and when offered as a part thereof, ought to have
been rejected.
cases

before the

“

The vouchers to sustain the

charges in the guardian’s account for
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clothing, schooling, tuition and board ought not to have been rejected on
account of their generalness.
They embrace charges from the first of
January, 1848, to 17th of April, 1855. They show great carelessness
and negligence in the mode of keeping accounts, but this is not a
reason for rejecting them altogether.
Accounts thus kept ought to he
strictly proven by testimony to support the charges made, to wit:
That the clothing, schooling, tuition and boarding were furnished in
accordance with the charges, and that the charges are reasonable and
suitable to the circumstances of the ward. Guardians should keep
accurate accounts and make regular returns, and in all cases where
they do not, and are Unable to prove the actual amount paid under the
above rule, they ought to be restricted to the lowest amount the law
would authorize them to charge. The guardian’s own receipt to himself furnishes not the slightest evidence of this. It is his own bare
statement, in his own behalf, which is inadmissible. He ought to
prove the furnishing and a quantum meruit (if unable to prove the
actual amount paid), and that the circumstances of the ward justified
the charges.
The Court below rejected receipts given by attorneys for professional services rendered the ward’s estate on the ground that they did not
specify the services rendered, and because it was alleged that the said
services were rendered the guardian in his defense of a suit on his
guardian’s bond. There is nothing in the record to justify the second
ground of objection, and it will not be considered. The receipts ought
not only to have specified the services rendered, but, if the ward
required it, there should have been evidence that it was a proper charge
against her. The judgment of a Court upon a contested return to the
Ordinary is as conclusive upon the parties as any judgment, and the
proof ought to be such as would be necessary to sustain the charges if
attempted to be set up in a Court of Chancery. Indeed, whether con"
tested or not, there ought always to be satisfactory proof that services
charged against a ward were rendered for his or her benefit, and that'
the charge is reasonable.”
The legal presumption arising from a failure in the guar“

dian to make returns

annually is that he has not discharged
duty, is negligent and faithless, which is more or less
strong according to the number of failures to return; 24
Ga, 558. The Code, in Section 1824, regulates the expenditures for the ward by the guardian from the ward’s
his

estate

as

follows:

Every guardian shall he allowed all reasonable disbursements and
suitable to the circumstances of the orphan committed to his
care; but the expenses of maintenance and education must not exceed
the annual profits of the estate except by the approval of the Ordiexpenses

POWER, DOTIES AND LIABILITIES OF GUARDIANS.

229

nary previously granted. The Ordinary may, in his discretion, allow
the corpus of the estate, in whole or in part, to be used for the education and maintenance of the ward.”

In

reviewing this section of the Code, the Supreme
Georgia, in the case of Cook us. Rany, 61 Ga.,
452, held that one of the modes of giving the Ordinary’s
consent to the expenditure of more than the annual profits
of the ward’s estate for expenses of maintenance and education, is by approving the regular annual returns of
the guardian when the returns show on their face that
the expenses have exceeded the income.
See also 15
Ga., 451; 20 Ga., 325; 29 Ga., 582. • In Section 1825 of
the Code it is provided—
Court of

“

When annual profits of the estate of an orphan, with or without
guardian, are not sufficient for his education and maintenance, and
the Ordinary refuses to allow the corpus of the estate to be used for
his education and maintenance, that it shall be the duty of the Ordinary forthwith to bind out such orphan for the whole or such part of
the time of his minority as to him shall seem best, and on such conditions as will most promote the. interest of such orphan, in all cases
requiring that such orphan shall he allowed to attend the nearest
a

school where education is free to him at least three months in the

year.”
The

guardian

may, as was

held by the Court in 20 Ga.,

6, expend accumulated income in the education of the ward
when it is necessary so to do. When the parent, who is also

guardian, is able to support and educate the child, and when
a trustee, under a marriage settlement, which provides for
the maintenance and education of

a

child, is also the

guar-

dian, he cannot use the minor’s estate for this purpose; 25
Ga., 696; 29 Ga., 758. As the law (see 29 Ga.,^82, and
55 Ga., 89, 90,) requires disbursements to be made from in-

when possible, so, in order to do complete justice to
settling with the ward when disbursements are
paid from annual income of the ward’s estate, the law forcome,

the minor in

on such disbursements.
To allow interest in
is to deduct annually from the principal. This
laid down and expounded in 2d Wendell, N. Y.

bids interest
such

cases

rule

was

Rep., 85.
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When infants

are

bound out under Section 1825 of the

Code, Section 1826 thereof declares further :
It shall be the duty of the Ordinary, and of the guardian of such
orphan to he informed as to his treatment, and on complaint of ill
“

usage, or any
to some other

condition broken, the Ordinary shall bind such orphan
person.”

If necessary to sell property of the ward, the
time of sale must be made under direction of the
and under the

same

rules

as

mode and
Ordinary,
that the

Sheriff’s sales, except

guardian may, if proper so to do, give credit on good security; Section 1828 of the Code, 47 Ga., 195 ; 56 Ga., 40 ;
50 Ga., 231, 553.
We have already explained how these
sales are to be effected in the chapter on sales by administrators, to which we refer. We now come to other powers
of guardians.
If the property of the ward is real estate, such as should
be rented, the guardian must use the greatest care in his
leasing, so that the same may be returned to the ward in
good repair, and in good condition when the guardian*
ship terminates. The guardian, as has been seen from the
above statute, cannot himself change the character of the
ward’s estate when the

same

consists of lands.

The ques-

tion

naturally arises here, what power has the guardian
the other personal estate of the minor? In 7 Johns.
Chan. Rep., p. 153, Chancellor Kent remarks, in a case involving the guardian’s right to dispose of certain property
of his ward consisting of bonds :
over

“

Though it he not in the ordinary

course of the guardian’s adminof his ward, yet he has the legal
right to dispose of these bonds, and is not obliged to apply to this

istration to sell the personal property
Court for direction.”
“The personal estate is

necessarily subject to more unlimited conhe invested, called in, and re-invested, and changed and
otherwise disposed of as the exigencies of the trust in his judgment
may seem to require. In every instance he acts under responsibility to
his ward for the faithful discharge of his trust, but the stranger who
deals with him justly and fairly has a right to presume that the guardian acts for the benefit of the ward, and does not partake of that retrol, and

may

sponsibility.”
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of third persons dealing with executors and administrarepresentative character is analogous, and throws strong
light on this subject..’’
case

tors in their

It is well settled too, that the guardian can reap no benefit
from the ward’s estate further than lawful allowances and
commissions.

If he should

the ward’s money

for any
speculation, though he can never make the ward liable for
losses, he is always bound to account for the profits of the
speculation, if it is required of him by the ward. Whatever
investment of his ward’s money the guardian may make, it
is not possible for him ever to profit by it; he must account
for everything made with the ward’s money. In relation to
losses to the ward’s estate, the guardian is in no manner responsible for them, if he acts with proper care and diligence.
Losses by providential interposition, by accidents unaccompanied with negligence, by necessary retention of funds on
account of inability to invest safely, the ward must bear.
In brief, the guardian acting within the scope of his power
is bound only to fidelity, and ordinary diligence and prudence
in execution of his trust; and his acts, in the absence of
fraud, will be liberally construed; 8 Barbour, 48.
In 27 Ga., 56, it was decided that a guardian is only responsible for such property of the ward as is accessible
under the law to him.
The Supreme Court has, on several
occasions, discussed the powers of guardians over the estates
of their wards. In 6 Ga., 401, it was held—
use

“

Ordinarily, guardians who have given security for the faithful
performance of their duty, have the legal control over mortgage debts
owing their wards, and a right to receive and collect the money due
thereon, and to release the same in the proper exercise of their discretion as guardians.”
As to

guardian’s right to assign and transfer notes, it
Ga., 372, that:

was

held in 33
“

Guardians may

assign or transfer notes taken by and payable to
guardians, and the purchaser, or assignee, who buys, in good
faith, acquires a good title thereto. Courts will not disturb such
assignments, unless it appear that it was a contrivance between the
purchaser and guardian to fraudulently convert the fund, and, in that
them

as
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event, both are liable to account to

their ward, or other person injured

thereby.”
The Code

regulates the power of guardians in renting
securing labor to work the minor’s
estate, and in purchasing and cultivating plantations as follows, in Sections 1829, 1830, 1831, 1832:

lands of the minor,

Every renting of lands of an orphan, unless by special
Ordinary, shall be in public to the highest bidder, and
same rule as Sheriff’s sales, except that credit may be given

“Sec. 1829.
order of the
under the
on

good security.”

Sec. 1830. Guardians may make contracts for labor or service
with persons of color, or with white persons, for the benefit of the
estates of their wards, upon such terms as they may deem best, and all
“

such contracts, made in good faith, shall be a charge upon and bind
such estates, whenever the same are approved by the Ordinary of the

county.
Sec. 1831. Guardians, under a like order, may keep such persons
together, and have them employed in such agricultural or other operations as such guardians may deem manifestly expedient.’’
Sec. 1832, as amended by act of 1879. When it is manifestly expedient, guardians, under order of the Conrt of Ordidary may cause
plantations of their wards to be managed and cultivated for their ben“

“

efit

As to investments

Code

by guardians in State securities, the

declares, in Section 1833

:

“

Any guardian, in his discretion, may invest any funds of his ward
in his hands in stocks, bonds, or other securities issued by this State.
In every such case, his return shall set forth the time of such purchase,
the price paid, and the name of the person from whom he purchased.
All such investments shall be free from taxation during the minority
of the ward for whom they are held.”
/ S'

$3
Ga., 96, it was held (Section 2^^: being before the
Court for explanation as follows—
In 39
“A

guardian who acted with the caution of a prudent man, and
wards prior to the adoption of the Code, 1st
January, 1863, and took a note well secured by a mortgage upon negro
property, which was lost by reason of the emancipation of the slaves,
is not liable to his wards for the amount so lost. A guardian, who
acted in good faith, and received Confederate Treasury notes in payment of debts due his wards, at a time when prudent men generally
received them in payment of all debts due, acted under color of, law,
and is protected by the Act of 1866, and the Ordinances of the Convenloaned the money of his

tions of 1865 and 1868.

And if he loaned out the fund

so

received
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prior to January 1st, 1863, upon what was at the time good security,
and they were afterwards lost by the results of the war, he is not liable.
“

A guardian who loaned out or invested the funds belonging to his
wards, after the adoption of the Code, without an order of the Court,
did so at his own risk, unless the investment was in stocks, bonds, or
other securities authorized by law ; and he is liable for the value of the
money or currency received by him, and so invested or loaned, allowing him a reasonable time to invest it, whether he lost it or not. ”

Sections

2537, 2538, 2539 of the Code, already quoted,
regulate the right of guardians to compromise a doubtful
debt, to arbitrate, to release debtors, and to make attornies
in fact.
In Section 1837 of the

of guardians

powers

as

Code,
follows :

a

limit is placed

on

the

“The

guardian cannot borrow money and bind his ward therefor,
he, by any contract other than those specially allowed by law,
bind his ward’s property or create any lien thereon.”
nor can

In 39

Ga., 130, it was decided where a suit was instituted
guardian’s bond against the principal and security to
recover the amount of a judgment alleged to have been rendered against the guardian, when the judgment was offered in
evidence, and it appeared to have been rendered against the
defendant in his individual capacity, and not as guardian,
and the plaintiff moved the Court to amend the judgment
upon the ground that it was rendered upon a note, signed
by the defendant in his individual capacity, but in the body
thereof promised to pay the plaintiff the amount specified
in the note “ as guardian,” without stating for whom he
was
guardian, the Court refused the motion to amend the
judgment, and non-suited the plaintiff’s case upon the evidence offered to charge the guardian and his security, in a
suit upon his guardian’s bond, for the amount of the judgment claimed by the plaintiff, saying—
on

a

“That the

guardian could not, by any contract, bind the estate of
to render his security liable therefor, other than such as
are specially allowed by law as provided by the Code, and that there
was no error in the refusal of the Court to allow the judgment to be
amended and in granting the non-suit upon the statement of facts conhis ward

so as

tained in the record.”
14
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See also 59

Ga., 638.
important limitation on the power of the guarmade by Section 1696 of the Code, which declares

Another
dian is
that—

“A person whose domicil for any reason is dependent upon that of
another can, by no act or volition of his, affect a change of his own
nor can a guardian change the domicil of his ward by the
change of his own, or otherwise, so as to interfere with the rules of
inheritance or succession, or otherwise affect the rights or interests of
third persons.’’
In Sections 1834-1835 of the Code, commissions of guar-

domicil;

dians
“

are

regulated

Sec. 1834.

as

follows

:

Guardians shall be allowed the

same

commissions for

receiving and paying out the estate of their wards as are allowed to
administrators. Extra compensation and traveling expenses shall be
allowed to them upon the same principles as to administrators.
When
the guardian keeps together and works the employees of a ward, the
Court shall allow him

a

reasonable

compensation for such services,

taking into consideration the commissions he
Sec. 1835. If the guardian resigns or dies,

receive.
is removed under any
circumstances, no commissions shall be allowed for turning over the
estate to a new guardian; or to the new guardian for receiving the
same ; and where a guardian is removed for waste or
gross mismanagement, no commissions shall he allowed for any of his services.”
As purchases by administrators at their own sale are void“

able, for the

same reasons

may
or

purchases by guardians at sales of
Under Section 1838 of the

ward’s property are voidable.
Code it is provided—

“The guardian may appoint an attorney in part to act when he is
unable to act for himself, and he and his sureties bound for the acts of
such attorney if they were his own acts.”
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CHAPTER XXYII.
SETTLEMENTS

OF

GUARDIANS

AND

RESIGNATION

LETTERS

DISMISSORY.

Settlement of

guardian—Ward’s right to settlement—Guardian may
a settlement—Settlement before the Ordinary—Right

cite the ward to

of female minor to

a

settlement—When set dement with ward

can

be

opened—Pinal receipt—Resignation of guardian, and on what grounds
—Dismission of guardian—Funds in hand at time of dismission—
Guardian, when he becomes administrator.

The

Code, in Sections 1839,1840,1841,1842,1843,1844,
1845, provides for settlements between guardian and ward
before the

Ordinary, just as between administrators and
heirs, which sections of the Code are as follows:
“

Sec. 1839. A ward, on arriving at majority, or a new guardian
legally appointed, may apply to the Ordinary for an order requiring
the guardian to appear and submit to a settlement of his accounts.
Such citation shall be served

as other citations, and shall be returnregular term of the Court. If the guardian fails or refuses
to appear as cited, the Court may proceed ex parte.
Sec. 1840.
The guardian shall, in like manner, be allowed to cite
his ward, or a new guardian, to appear and be present at a settlement

able to

a

“

of his account.

“Sec. 1841.

Upon the return of such citation the Court shall proguardian, to hear
all evidence which may be produced by either party, and to make a
full, fair and final settlement between such guardian and his ward,
making a full record of such final settlement.”
Sec. 1842. The Court may allow such continuances as the principles of justice require.
Sec. 1843.
Such other proceedings may be had in the case as aie
ceed to examine all the returns and accounts of such

“

“

usual in other
“

Sec. 1844.

causes

in said Court.

It shall be in the power of the

Ordinary to order any
property in the hands of the guardian to be delivered to the ward or
the new guardian, and also to issue an execution for any balance of
money found due by the guardian to the ward.
If the ward does not
appear the Court may pass an order stating the
from the guardian, which balance shall not bear

date until demanded

by the ward or new guardian.

balance found due
interest from that
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shall fail or refuse to deliver to the
in his hands ordered to be delivered by the Court,
have power to attach him for contempt, and imprison him in the common jail until he shall comply with such order,
such proceedings to be had on the issuing of such attachment as are
usual in Courts of Equity,”
If the guardian

Sec. 1845.

ward the property
the Ordinary shall

In the

of

Speer vs. Tinsley, 55 Ga., 89, these sections
being before the Court for construction, this decision was
case

made—
“

A

plea by a guardian cited before the Court of Ordinary to settle
wards, that he had taken the note of the executor of their
father’s will in settlement with such executor, that such executor was
with his

solvent at the time, that sometime thereafter he ascertained that the
executor was in

debt, and in a year or two took a mortgage upon
that afterwards the executor absconded and
all his property was attached, that he, the guardian bought the mortgaged slaves, who were afterwards emancipated by the war and were
a loss to him, connected with the allegation in the plea that he had
charged himself as guardian with so much money due to each ward,
not alleging in said plea that the note he took, was payable to him as
guardian, or the mortgage made to him as such, and alleging as an
excuse for not making the balance of the money due to his wards out
of said executor, that he hoped to have made it by a trade with the
executor, is bad, and, on demurrer, was properly stricken by the

slaves to

secure

the note,

Court.”

In the

same case

“1. Not to be

of their

error

it

was

also held—

to allow the wards to show additional indebt-

guardian to them by showing that they

are heirs to their
deceased brother, who was also a ward of the same guardian, and
whose funds were in his hands; and his return to the Ordinary of the
ness

estate of such deceased ward is proper

evidence against the guardian.”
guardian and wards, the guardian
may show ‘ all reasonable disbursements and expenses suitable to the
circumstances of his wards,’ and if, in the series of years in which he
has managed his ward's estates, he has not expended the corpus, he
cannot be held responsible for the profits or interests of the estate,
though he may have spent for his wards more than the profits or int6rest of a given year that year, or less another year: provided,
during the
whole period of his guardianship he has not expended more than the
entire interest, and has disbursed it reasonably and suitably to the circumstances of his wards, and legally in other respects.”
In 58 Ga., 70, it was held that a judgment for money
“

2. On

a

settlement between

found to be due

on a

before the

process

by a guardian to his ward,
Ordinary, must be collected by

settlement
of exe-
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Attachment for contempt,

pay such
turn of nulla bona on the

guardian to

based on the failure of
judgment when there was a re-

execution, does not lie.
guardians and wards, no
made, the Code declares, in Section 1847, that—

Of settlements made between
matter when
“

No final settlement made between the guardian and ward shall bar
ward, at any time within four years thereafter, from calling the
guardian to a settlement of his accounts, unless it is made to appear
the

that the

same was

made after

a

full exhibit of all the

counts, and with a full knowledge by the

As to final

guardian’s acward of his legal rights.”

receipts, Section 1846 of the Code provides

thus:
“Any guardian by having his final receipt from his ward attested
a Judge, Justice of the Peace, or Notary Public, may cause the
same to be recorded by the Clerk of the Superior Court of the county
of his residence, and the original, or a copy thereof, shall be admitted
in evidence on the same terms as registered deeds.”
by

The

Court, in 46 Ga., 284, decided that—

“

Receipts in full by wards to their guardian, which, in express
terms, discharge the guardian from all liability, may be explained by
parol, and will only cover such matters as were intended to be covered
thereby; that a receipt in full by a ward to his guardian, discharging
him from all claims the ward may have against him, in law or in
equity, does not convey to the guardian any title to the land held by
the guardian for him, even though the same he held under an implied
trust, especially if, at the time of the receipt, the ward has reason to
believe that the title of the land is in the guardian as guardian.”

So, in 27 Ga., 78 it
“

If

was

decided—

receipt be given by a guardian to an administrator for negroes
expressed to be in full of his ward’s distributive share of the estate,
and it is insisted that it is expressed to be in full because all other
accounts were balanced and settled, which is nevertheless disputed by
the wards, whether the receipt was in full is a question for the consid
eration of the jury.”

The

a

grounds and mode of resignation by guardians
regulated by Section 1848 of the Code, as follows:

are

“Any guardian who, from age, infirmity, removal from the county,
from any other cause, desires to resign his trust as such, may apply
to the Ordinary having jurisdiction of the trust, setting forth the reaor

therefor, and also the name of some suitable person willing to accept the trust, whereupon the Ordinary shall cite such person, and also

sons
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the nearest of kin of such

ward, to appear at the next term of said
Court, and if the Ordinary shall be satisfied that such change of guardians will not he detrimental to the interest of the ward, and no good

is shown against it, he shall grant the prayer of the applicant,
discharging him from the trust on the following condition, viz : that
he shall, forthwith, deliver all property, and pay all money held by him
as such guardian, upon a fair settlement of his accounts, to his successor ; and upon the filing of the evidence of such settlement, and the
receipt in full of his successor, the guardian shall be discharged from
his said trust.
The ward shall have the privilege within five years
after he comes of age, to re-open such settlement and call for an accause

count.

Section 1849 of the Code
sion

provides for letters of dismis-

follows:

as

“Letters of

dismission may be granted by the Ordinary to any
his compliance with the following provisions:
“1. An application in writing, setting forth his full discharge of the

guardian

upon

duties of his trust.
“

2. An examination of his accounts and vouchers by the Ordinary,
verify the truth of the petition.
“3. The publication of such application once a week for four weeks
in the public gazette where the legal notices of the Ordinary’s office
are usually published.
“4. The examination of any objections filed, and the proof to the
Ordinary that the ward is of age.”
to

If at the time of the settlement the
out the money

guardian cannot pay
in his hands due the ward, Section 1850 of

the Code declares:
“If it shall appear that such guardian has in his hands any money,
property or effects of his ward, the Ordinary may cause the same, if
money, to be deposited in some solvent bank, and if other property,
to be delivered to some proper person, to be appointed by the Ordinary,
under such restrictions

as

he may

deem best for the preservation of the

property, and then grant the letters dismissory. Or the Ordinary may,
if he

sees proper, pass an order
requiring the guardian to retain the
funds in his own hands, at an interest not exceeding four per cent, per

annum,

his sureties being still responsible therefor.”

When
of the

a

ward dies intestate while

a

minor, Section 1851

Code, provides that—

“

The guardian shall act as his administrator, and distribute, as if
regularly appointed such administrator, and the securities on the
guardian’s bond shall be bound for the faithful administration and distribution of the estate.”
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CHAPTER XXVIII.
GUARDIANS

OF

LUNATICS, IDIOTS, AND PERSONS NON COMPOS
MENTIS.

Guardianship of lunatics, idiots, and persons non eom/pos mentis—Their
oath and bond—Letters where granted—To whom guardianship
granted—Second application for guardianship — Commissions to
establish lunacy, and appeals—Guardianship may be set aside—Insane persons when dangerous, how to be treated—Effect of inquisition of lunacy—Suits for persons non compos mentis.
For what persons

other than minors may guardians be
This question is answered by Section 1852 of

appointed ?

the Code thus:
“The Ordinaries of the several counties of this State may appoint
guardians for the following persons, viz.: Idiots, lunatics and insane
persons, and deaf and dumb persons when incapable of managing
their estates, habitual drunkards, and persons imbecile from
or other cause, and incapable of managing their estates.”

old age,

Section 1853 of the Code declares that—
“

Guardians

so appointed shall take the same oath and give a like
guardians of minors, and their powers, duties and liabilities
the same, and be exercised under the same rules and regula

bond with
shall be

tions.”

Section 1854 of the
“

preference as guardian of her husband,
guardian is appointed, and her bond and all her acts as guardshall be held and construed as if she were a feme sole.”

when
ian

Code, declares that—

The wife is entittled to
a

The

proceedings to obtain a commission, upon whose
finding the guardianship rests, are provided in Section
1855
“

as

follows:

Upon the petition of any person, on oath, setting forth that an-

other is liable

to

have

a

guardian appointed under the provisions of this

article, or is subject to be committed to the Lunatic Asylum of this
State, the Ordinary, upon proof that ten days’ notice of such application has been given to the three nearest adult relatives of such person,
or that there is no such relative within this State, shall issue a com-
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mission directed to any eighteen discreet and proper persons, one of
•whom shall be a physician, requiring any twelve of them, including

physician, to examine, by inspection, the person for whom guardianship or commitment to the asylum is sought, and hear and examine witnesses on oath, if necessary, as to his condition and capacity to
manage his estate, and to make return of such examination and inquiry
to the said Ordinary, specifying in such return under which of said
classes they find the said person to come.
Such commissioners shall
be first sworn by a Justice of the Peace, ‘ Well and truly to execute
the said commission to the best of their skill and ability,’ which oath
the

shall be returned with their verdict.”

When the

report of the commissioners is made, if against
alleged to be insane, as within Section 1852 of
the Ordinary appoints a guardian, or commits
person to the asylum : Section 1856 of the Code.

the person
the Code,
such

As Section 4112 of the Code declares that

no

letter of guar-

dianship shall issue except at a regular term of the Court of
Ordinary, and as Section 1856 does not declare when the
Court shall act upon the report, it would seem that these
letters of guardianship must be governed by Section 4112,
and be issued at a regular term. Section 1857 of the
Code defines the terms upon which an appeal from the trial
under Section 1855 may be had as follows :
“The applicants for a commission, or the person for whom the
guardianship is sought, or any friend or relative for him, dissatisfied
with the return of the committee, may, upon paying all costs and giving bond and security for all future costs and damages, within four
days after the report has been acted on by the Ordinary, enter an
appeal to the Superior Court of the county, where the issue shall be
submitted to a special jury, selected as in other cases ; but the guardian appointed by the Ordinary shall act as such pending the litigation.”

A second

application for guardianship, if the first fails on
other grounds than upon its merits, may be made at
once by the same party, but if the first fails
upon its merits,
then Section 1858 provides :
any

“When

one application for guardianship under this article has
the merits, the Ordinary shall not issue a second commission, unless the petition is verified by at least three respectable disinterested neighbors, in addition to the oath of the applicant.”

failed upon
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Under Section 1859 of the

Code, the Ordinary may issue
subpoenas for witnesses to appear and testify on the trial,
which section thus provides :
“

The Ordinary may issue subpoenas for witnesses to appear before
the commission thus appointed, and on their failure to appear, the

Ordinary may take the same steps to compel attendance
ceeding was before his Court.”

as

if the

pro-

As it would be

unjust to keep a person under guardianship when he has been restored to sanity, Sections 1860 and
1861 of the Code thus declare
“

Sec. 1860.

Any

:

for whom a guardian is appointed under
this article, upon restoration to sanity and capacity, may personally or
by attorney petition the Ordinary, setting forth the fact and praying
the revocation of such guardianship. Upon such petition the Ordinary
may examine into the truth thereof, and if satisfied of its truth, and
the guardian consenting thereto, the Ordinary shall grant the prayer,
and order the guardian forthwith to deliver over to such person his
property, money and effects.
Sec. 1861. If the Ordinary is not satisfied as to the truth of the
petition, or the guardian or any relative of the applicant objects to the
revocation of the letters, the Ordinary shall require the Sheriff to summon eighteen men, competent to serve as
jurors, to appear before said
Ordinary on a day specified, any twelve of whom being duly sworn,
shall constitute a jury before whom shall be tried the issue as to the
truth of the applicalion ; qpon a verdict affirming its truth, the Ordinary shall grant the prayer and order above specified.”
person

“

Section 1862 of the Code

applies to the class of guardians
provided for all the provisions of the Code, as to
settlements of guardians of minors, their resignation, letters
of dismission, and distribution of estates, and is as follows:
herein

“All the provisions made in this Code as to the settlements of
guardians of minors, their resignation, letters of dismission, and distribution of the estate of deceased wards, shall apply to guardians appointed under this article.”
Section 1863 of the Code requires guardians of insane

persons
lows:

to place them in the asylum, by providing as

fol-

“Guardians of insane persons are authorized to confine them, or
place them in the asylum, if such a course is necessary, either for their
own protection or the safety of others ; and a guardian wilfully failing
to take such precaution with his ward shall be responsible for injuries
inflicted on others by such ward.”
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Section 1864 of the Code

provides where there is

no

guardian for an insane person, or the guardian on notice
refuses

or

fails to confine his ward—

“

Any person shall make oath that such insane person, for public
safety or other good and sufficient reason, should no longer be left at
large, the Ordinary before whom said oath is made shall issue a warrant as in criminal cases, for the arrest of such insane person, to firing
him before him on a day specified ; and said Ordinary on an investigation of the facts, may commit such insane person to the lunatic asylum,
and, if necessary, cause him to be temporarily committed to jail until
he can be removed to the asylum; and the expense of such confinement
and the proceeding shall be paid out of the estate of such insane person, if any, and if not, out of the county funds.”
Several of these sections relating to lunatics, insane and

been considered by the Supreme
it was decided that the term physician, in Section 1855, means a person so considered under
the regulations prescribed by the statute of the State.
In 21 Ga., 451, when thirteen jurors, instead of twelve,
signed the report, and where it was insisted that the order
of the Court, declaring Littleberry Lucas a lunatic, and appointing Cincinnatus Lucas, his son, his guardian, was a
nullity, the Court held that—

imbecile persons have
Court. In 17 Ga., 597,

proceeding seems to have been strictly
True, thirteen men instead of twelve made the report.
requires the Commission to be directed to eighteen, any

“The statute authorizing this

pursued.
The

act

twelve of whom shall execute it.
not vitiate the

The fact that thirteen acted, does

proceeding.

This is not one of the cases where the
cabalistic number twelve, in imitation of the twelve signs of zodiac,
twelve months in the year, twelve patriarchs, twelve apostles, etc.,
must be strictly observed.
Had all eighteen united in the report, perhaps it would have strengthened, instead of destroying, the report.
They do not find a verdict—that mystic thing that requires to be so
strict^ observed. They report only. Indeed, all the departures from
the law which are complained of are but irregularities which do not
affect the judgment, and cannot be attacked collaterally if they did.”
In 33- Ga., 453, it was held that Section 1851 of the Code

applied to the case of a guardian of a lunatic who died
pending the guardianship over him. As to the power of
the guardian of a lunatic to sue in his own name, the Court
held, in 21 Ga., 447—
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“The guardian of a lunatic may sue in his own name tc recover the
possession of personal property belonging to his ward, and which has
been converted since his appointment.”

As to the effect

of

inquisition of lunacy and appointment of a guardian thereon, it was, in the same case,
held to be “prima facie evidence only and not conclusive
against third persons, who were not parties to it.” See also
In 44 Ga., 485, speaking of the character
23 Ga., 267.
and habits of the person applying for guardianship of a
lunatic, or insane, or imbecile person, the Court said:
“

an

One’s

habits, temper, morality, sobriety, sense, or the contrary,
applies for the guardianship of an idiot.
In a contest for the guardianship of the person of an idiot, a colored
man, one applicant being a white person, and the other an only sister
and nearest of kin to the ward, the proof showed that both were
unobjectionable, and the Court charged the jury that, 'other things
being equal, relations were to be preferred.’ Which charge did not,
in its full meaning, present the provisions of the law to the jury, for
the language of the law is, ‘ the nearest of kin by blood, if otherwise
should be ascertained when he

unobjectionable, shall be preferred.’”

CHAPTER
FOREIGN

XXIX.

GUARDIANS.

Foreign guardians and their right to recover property—What such
guardians may show—What objection may be made—Notice to be
given and order of Ordinary—Receipt of foreign guardian—What
must be done by guardian removing from this State to another to
recover property—Foreign guardian may transfer and sell stocks.
When

minor, idiot lunatic, or insane person resides in
State, and for any reason is entitled to property in
the hands of an executor, administrator, trustee or guardian, within this State, and no sufficient reason exists why
such property should not be transferred to a guardian appointed under the laws of such other State, the said property may be transferred to the foreign guardian, by coma

another

plying with the provisions of the Code, Sections 1865,1866,
1869, as follows:

1867 and
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1. The foreign guardian shall give bond with

good seen-

proper authority in his own State, for the faithful execution of such guardianship, in double the amount of the value of the

rity, to the

property in this State, over and above the sum in which he may be
bound for the guardianship of property then in that State.
“2. He shall produce to the Ordinary, to whose court such executor,
administrator, trustee or guardian is bound to make returns, an exem-

plifleation, authenticated as required by the Act of Congress, showing
that he has complied with the above condition, and having also the
certificate of the proper officer as to the sufficiency of the security to
his bond.

“3. He shall

give twenty days’ notice to such executor, administra-

tor, trustee or guardian of such intended application.
Sec. 1866. Upon compliance with these conditions, the
may order a transfer of all such ward’s estate to the foreign
“

Ordinary
guardian,
and may order the sale of any real estate if necessary for settlement
with such foreign guardian.
If there exists any reason why such
estate, or any portion of it, should not be removed from this State, the
Ordinary may hear any one interested in the question, and refuse the
order in his discretion.”
“

Sec. 1869. The Court may enforce such order in the same manner
provided in cases of settlement made with guardians, and the foreign guardian, after such order, may sue for the property of his ward
in the possession of any person in any court of law or equity in this
as

State.”
“Sec. 1867. If the exemplification and certificate produced by the
foreign guardian shall not be conclusive, the Court may hear evidence as to the fitness and competency of the guardian for his trust,
or the
sufficiency of his security, or any other matter or thing going
to show the impropriety of granting the order asked for, and, in his
discretion, the Ordinary may refuse such order.
Section 1868 of the Code thus defines the effect of the

foreign guardian’s receipt:
“

The

receipt of the foreign guardian under such order shall be
Georgia.”

a

suf-

ficient voucher for the trustee in

Not

only does the Code provide for the non-resident
guardian as above stated, but in Section 1870 it provides :
“

If any guardian appointed in this State shall desire to remove to
another State and carry his ward with him, before removing the person
or property of his ward, he shall, in the
proper court of his intended
domicil, first comply With all the conditions required in the preceding
sections of

a foreign guardian, and obtain the order of the
Ordinary
consenting to such removal.”
In 26 Ga., 537, the Court held that there was no

right to

OF
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1865-1869, when both guardian and

ward have removed to this State.

Although the Code of 1873 has no provision as to the
right of foreign guardians to sell and transfer stocks in
railroads, yet, in 53 Ga., 532, the Court held that the Act
of 1856, though not emboded in the Code, was in force, and
allowed the foreign guardian to sell and transfer stocks in
this State.

CHAPTEK XXX.
OF

DEVISES AND

LEGACIES.

Fee-simple estates—Gifts of “rents and profits, etc., consumed in
the use,” etc.—Fee-simple estates which may be created to comin future—Fee-limited

mence

on

fee—Limitations

over

to

heirs

of the

body—Lineal heirs—Limitations to one and his heirs—
Estates-tail by implication—Limitations on death without issue, or
without heirs, etc.—Perpetuities—Life estates—Remainders and reversions- Remainders, vested and contingent—Estates during widowhood—Trust estates—Legacies, —general, specific, demonstrative,
residuary, lapsed, conditional, cumulative, vested, contingent, implied—Time of payment of legacies—Interest upon legacies—Legacies to creditors, to satisfy portions, to charitable uses—Executory
devises
Ademption of legacies—Election by legatees—Legacies
when used in payment of debts—Proper person to receive legacies—
Right of legatees to recover from other legatees—Right of creditors
to recover from legatees—Meaning of the words children, grandchildren, cousins, nephews, nieces, relatives, descendants, heirs,
etc.—Intention of testators, how determined—When language insufficient to fix intention—Parol evidence, when used to explain ambiguities—Ambiguities, latent and patent—Assent of executor to legacy.

The

quantity of interest which the testator has in his

property is called his estate, and the term is applicable to
interest in real and personal property. Any estate may be
created in the latter that may

be created in the former, and
applicable to the one apply to the
Code, Section 2245.

the rules of construction

other ;
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testator desires to convey

by will an absolute or
fee-simple estate, he must give the legatee or devisee such
When

estate

an

a

or

interest

as

will entitle him to the whole prop-

erty, unconditional power of

distribution during his life, and

quality of descent to his heirs and legal representatives ;
Code, Section 2246.
It is not sufficient to convey a fee simple to give an estate
for life with a power of disposition by will; 15 Ga., 457.
the

In the
“

same case

it

was

held:

estate is

given in Georgia, either by deed or will, to
a person, generally or indefinitely, with the unlimited power of disposition annexed, it invariably vests the absolute fee in the first taker;
and neither a remainder nor an executory devise can be limited over
upon such a estate.”
In 18 Ga., 141, the Court held that a devise of the rents
Whenever

an

and

profits of land, without limitation as to the time of enjovment, will be considered a devise in fee simple of the
land. The Code, in Section 2455, upon unconditional gifts
of the entire income, or interest arising from a fund, dedares that—
“

An unconditional

accruing from

a

gift of the entire income of property, or interest
fund, will be construed into a gift of the property or

fund, unless the provisions of the will require

ing.”
The

rule

a more

limited

mean-

laid down in 19

Ga., 237, and 29 Ga.,
gift of personal property consumed in the use,
such as corn, wheat, hay, wine, and the like, though for a
limited period, unless it is a gift of a residue embracing
these things, is a gift of the fee. In 24|Ga., 104, where
the following clauses appeared in a will:

■736.

“

same

was

A

After the

foregoing dispositions I give and bequeath my whole
personal, of what description soever, in manner and
form following: To my beloved wife, Jane Nesbit, the sole direction
of the whole, with the guardianship of my several children by her,
until they arrive at the age of twenty-one years, respectively, when
each of my children shall receive a share or dividend of my estate,
in just proportions by appraisement of my executor, etc., reserving
one-third of my estate to the exclusive use of my beloved wife during
her life, and at her demise, the said third part to revert to my children,
or to the survivors, share and share alike, etc.
Should it be the divine
estate, real and
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pleasure of Almighty God, to take from this life my dear wife, and
all my children before they arrive at maturity, or in case of their all
dying single or childless, then in that case, what may remain of my
said estate, shall go to my brothers, William, Andrew, Alexander and
David, and their heirs, in four equal proportions, etc”—
The Court held—
“

That under the words of this will the

daughters took a fee, deof either dying before arriving at womanhood
puberty, or single, or without children; and that an absolute power
disposition could not be implied from the words, ‘ what may remain,’

feasitle upon the events
or

of
so

as

over

to vest'

an

absolute fee in the

children, and that the limitation
good by way of executory

to the brothers of the testator was

devise.”

In Section 2248 of the

Code, the general rule is thus laid

down:
“The word ‘heirs,’ or its equivalent, is not necessary to create an
absolute estate, but every conveyance properly executed, shall be construed to convey the fee unless a less estate is mentioned and limited
in such

conveyance.”

^

By Section 2247 of the Code,

an absolute or fee simple
be created to commence in the future, and the
fee may be in abeyance without detriment to the rights of
subsequent remainders, and a fee may be limited upon a
fee, either by a deed, or will, when the plain intention of the
estate may

testator

requires it, and no rule of law is violated thereby.
Under Section 2448 of the Code, if a less estate is ex-

pressly limited, the Court shall not, by construction, increase
a fee, but
disregarding all technical rules,
shall give effect to the intention of the maker of the instrument so far as lawful, if the same can be gathered from its
contents; and if not, in such case (where a less estate is expressly limited) the Court may hear parol evidence to prove
such estate into

the intention.

This section of the Code

was

inserted to

destroy the rule in Shelly’s case, and the decisions in conformity with that rule in our Courts. Section 2249 of the
Code, declares that limitations over to “heirs,” “heirs of
the body,” “ lineal heirs,” “ lawful heirs,” “ issue,” or words
of similar import, shall be held to mean “ children,” and
the descendants of deceased children, by representation in
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being at the time of the vesting of the estate, shall take.
It is important to observe that these words held to mean
children, only so mean when there is a previous estate given.
This is evident from the use of the words “limitations over,”
and from the language of Section 2250, which is, that gifts
or grants to one, and the heirs of his body, or to one and his
heirs, male or female, or to one and his heirs by A., or to
A. and his children, or to A. and his issue, convey an absolute fee.

A testator cannot create estates tail in his prop-

prohibited in this State.
provides as follows:

erty, as they are
Section 2250,

“Estates tail are

The Code, in

prohibited and abolished in this State.

Gifts or

grants to one, and the heirs of his body, or his heirs male or heirs fe
male, or his heirs by a particular person, or his children, or his issue,
convey an absolute fee. Estates tail being illegal, the law will never presume or imply such an estate. Limitations which by the English rules of
construction, would create an estate tail by implication in this State,
shall give a life estate to the first taker with remainder over in fee to
his children, and their descendants, as above provided; and if none are
living at the time of his death, remainder over in fee to the beneficiaries intended by the maker of the instrument.”

concluding sentence in Section 2250 of the Code, as
jilst seen, declaring that limitations which, by the
English rules of construction, would create an estate tail by
implication in this State, give a life estate to the first
taker, with remainder over in fee to his children, and their
descendants as above provided, renders it necessary to explain briefly what is an estate tail by implication under
the English rules.
Many illustrations can be found in
works on wills, but the most common is the following—
a
gift to a man for life, followed by a provision, that
the land shall revert to the testator's estate, or remain to
another, if the donee die without issue of his body. Section
The

we

have

2251 of the Code controls limitations over after the death of

taker, upon his dying without heirs, or dying withissue, or dying without leaving heirs, or issue, or on failure of issue, or other and equivalent terms, by declaring
that they shall be held to mean a failure of heirs or issue,
the first
out
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at the tifne of the death of the first

taker, and shall convey
prescribed in Section 2250, relative to estates
tail by implication. It will be noticed here that the words
“limitations over,” are words showing that a previous estate
is referred to as having been given, and this is evident also
from the reference to estates tail by implication, in which
case a previous estate is given.
How far may the testator extend his limitations ? This
question is answered in Section 2267 of the Code, as follows:
the estate

as

“

Limitations of estates may extend through any number of lives in
being at the time when the limitations commence, and twenty-one yeaTS,
and the usual period of gestation added, thereafter.
A limitation beyond that period the law terms a perpetuity, and forbids its creation.
When an attempt is mads to create a perpetuity, the law gives effect
to the limitations not too remote, declaring the others void, and
thereby
vests the fee in the last taker under the legal limitations.”

By way of explanation of the rules laid down in this
section as to perpetuities, we add the following "synopsis of
the law of

perpetuities, taken from Lewis on Perp.,
on Wills, vol. 1,

285, 286, 288, 307, 322, and Jarman
222-250
“

pp.
pp.

:

The rules of law

shall be

so

require that every future interest in the property
limited that it must necessarily vest, or fail of effect,

within the space

of

one or more

life

or

lives in being, and twenty-one
disease
is void

years afterwards. A legacy then to A. for life, and after his
to such of his children as shall attain twenty-five years of age,
as to

the children of A.

The fact that

some

of A.’s children may ac-

quire the capacity of taking within a lawful time does not relieve the
case.
The gift is wholly good or wholly bad. The general rule is,
that any limitation, whether it be of an interest in future, or whether
it operates to divest prior interests, or whether it be a simple gift expectant on a prior partial interest, made to the children of a living
person, but not to vest until after their attaining the age of twentyone is absolutely void.
Even if a living person is associated with a
general class, and the vesting of his interest depends upon the same
remote event as that which gives effect to the members of the unascertained class, the whole gift will be void.
When the gift is made to the children of a deceased person, the
vesting of the gift may be postponed to any age beyond twenty-one,
because they are all in life.
So also a gift may be made to the children
of a living person, who are living, and specifically named, and the
“

15
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vesting of their shares postponed beyond minority. A limitation to
all the grandchildren of A., a living person, is void, for A. may beget
children unborn at the time of the creation of the gift, and as all the
children of such unborn children

are

included in the

common

class,

though the share of the grand children
vest on their birth, such birth will take place within twenty-one years
from the death of the ancestor, or from the death of the survivor of all
his children, who are in esse at the death of the testator, or the date of
the settlement.
When the testator is giving to his children and his
grandchildren, he can limit an interest to the grandchildren, whether in
life or not at the date of his will, if he provides that their sshare shall
vest at or before twenty-one years of age.
If a limitation is made by
will to an unborn person upon his acquiring some qualification, which he
might attain at any period of his life, however remote, then the gift is void.
Thus a limitation to the first son yet unborn of A., who shall marry, would
be void.
When the vesting of a gift to unborn persons is postponed
for a fixed time, exceeding twenty-one years, the gift is void, though
not preceded by a life estate.
It is the same as if the vesting of the
share of such unborn persons had been postponed beyond majority.
Where a remainder is limited after a particular estate to an unborn perthere is

son

no

security that

even

for life, so that it cannot vest until the decease of such unborn

person,

the limitation is void

as

too remote; and this because the de-

of such unborn person will not

certainly happen within a life
being, and twenty-one years afterwards. A limitation to the unborn
child or other issue of an unborn tenant for life, unconfined in regard
cease

in

to the time of the birth of such child or issue is void for remoteness.

If

a power is created by will to appoint or dispose of property
ticular persons, not a general power to appoint as the donee

to par-

of the

pleases, none can be beneficiaries of this power but such as
might have been appointed under the will itself.’'
power

Two

involving the law of perpetuities are to be
Ga., 239, and 51 Ga., 44j2, to which we refer.
Life estates may be created by will, either for the life of the
donee, or some other person, but cannot be created in property destroyed in its use ; Code, Sections 2252, 2253.
In 53 Ga., 612, the Court thus held:
cases

found in 19

“

By the 2253d Section of the Code, an estate for life cannot be creais destroyed in the use. When money is loaned
or given to one for life, and it is manifestly the intention of the testator that the money so loaned or given, shall be divided after the death
of the person who has only a life interest in it, amongst his children and
his grand-daughter named in his will, and that his grand daughter’s
share thereof is to be placed in the hands of a trustee named in the will,
ted in such property as
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under certain restrictions and limitations therein

specified, as in the
it was the duty of the testator’s executor, appointed by him to execute his will, to hold the principal sum
of money so bequeathed in trust for the objects of the testator’s bounty,
inasmuch as the money bequeathed to the testator’s widow for and jduring her life would be destroyed in its use, and thus the intention of
the testator might be defeated, if the money was paid into her hands.
The rule applicable to this class of cases was correctly stated, as follows, in Thornton m. Burch, 20 Ga., 793: ‘It was the duty of the executor to have invested the money, and paid the interest thereon to the
widow during her life, so as to have preserved the principal for those
whom the testator clearly intended should have it after the death of
his widow.
The testator did not intend that the principal of the money
bequeathed to the widow during her life, should be destroyed in the
use of it by her; but, on the contrary, he intended that his children
and grand daughter should have it after her death; and, to carry out
that intention, his executors were appointed to execute his will, and it
was their duty so to execute it as to effect that intention, by investing
the money, paying the widow the interest thereof during her life, and
at her death divide it equally amongst his children and grand daughter,
as directed by the testator’s will; that was what the executors were
required to do; that was what the testator entrusted his executors to
do in order to carry out his expressed intention in regard to the $5,000.00
bequest, specified in the fourth item of his will.”
will of the testator

now

before us,

As to the creation of estates in remainder and reversion

by will, the Code furnishes the following rules, in Sections
2263, 2264, 2265, 2269 :
“

Sec, 2263. An estate in remainder is

another estate is

one

limited to be

enjoyed after

time specified in the future. An
estate in reversion is the residue of amestate, usually the fee left in the
grantor and his heirs after the determination of a particular estate
which he has granted out of it.
The rights of the reversioner are the
same

determined,

with those of

a

or at a

vested remainderman in fee.”

“Sec. 2264.

Noparticular estate being necessary to sustain a remainder under this Code, the defeat of the particular estate for any cause
does not destroy the remainder.”
Sec. 2265. Remainders are either vested or contingent. A vested
remainder is one limited to a certain person at a certain time, or upon
the happening of a necessary event. A contingent remainder is one
limited to an uncertain person, or upon an event which may or may
not happen.”
“

“

Sec. 2269. The law favors the vesting of remainders in all cases of
In construing wills, words of survivorship shall refer to the

doubt.

death of the testator in order to vest remainders,
tention to the contrary

appears.”

unless

a

manifest in-
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The difference between vested and

contingent remain-

ders, and what words used bj testator will create one or the
other, was well discussed in 7 Ga., 538, a case entitled to

leading case on this subject.
cided—pp. 547, 548—as follows:

rank
“

as a

There the Court de-

application of Mr. Fearne’s definition of a vested remainder
is a vested remainder. The preceding estate must
determine on an event which certainly must happen. That is the case here. The preceding estate is the life estate of
Tuffts and the children, and that is limited to determine on an event
which must happen, to-wit, the death of Tuffts ; for ‘ it is appointed
unto men once to die.’ Again the remainder must be limited to a person in esse and ascertained.
That is the case here ; for the persons to
take the remainder are the children ; there is no uncertainty about the
persons ; they are in esse and are ascertained. And further, the remainder must be so limited to them that the preceding estate may, by any
means, determine before the expiration of the estate limited in remainder. Well, in this case the estate is so limited in remainder
that the preceding estate may, by some means, determine before the
estate in remainder, because the estate limited in remainder to the
children is a fee; it is an unqualified estate; it is to them and their
heirs forever; and because the preceding estate, to-wit, the life estate
of Tuffts, might, in more ways than one, have terminated, not only
before the expiration of the estate limited in remainder, but during the
life of the remainder-men themselves. For example, the preceding
estate, to-wit, the life estate, might have determined by the death of
Tuffts during the life of the children, or he might have relinquished
The

will prove that this
be limited, so as to

The touchstone of this question is this : Was
capacity in this estate limited in remainder, to take effect during the
life of the children in possession, if during their life, the possession of the
life estate had become vacant t W ould the children have taken the estate
had Tuffts died before them ? Suppose Tuffts had died first, can there
be a doubt that they would have taken? Not the shadow of a doubt.
If they had the capacity to take in that contingency, the remainder was
a vested remainder.
The question whether it is a vested remainder
does not depend upon the fact of their outliving Tuffts, but upon their
capacity to have taken, in the language of Fearne, by any means which
might have determined the life estate. ‘ The present capacity,' says
Mr. Fearne, ‘ of taking effect in possession, if the possession were to
become vacant, and not the certainty that the possession will become
vacant, before the estate limited in remainder determines, universally
distinguishes a vested remainder from one that is contingent' ”
And in 30 Ga., 226, the Court held thus:
his life estate to them.
there

a

“No words of explanation are to be found in the instrument, and
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consider that

they create a contingent remainder to a class of perwho, at the death of the tenant for life, would answer the description of heirs of the body. Wherever the remainder is limited to a
person not in esse, or not ascertained, then the remainder is contingent.
Fearne, 217. As if a lease be made to one for life remainder to the
we

sons

right heirs of J. S. Boraston’s
1 P. Wms.

case,

3 Co., 20

settlement for life

a.

In Else

vs.

Osborne,

the grantor, with remainder
to trustee during his life, etc., there was a remainder to the heirs of
his body, and Lord Chancellor Cowper decided it to be plainly a contingent remainder, being limited to the heirs of the body of A., who can
have no heir during his life, for nemo est haeres vivenlis. Bailey vs.
Morris, 4 Yes., 798, was a case in which there was a limitation by deed
38, after

a

on

after life estate to husband and wife to the heir male of her

body by
A son
was born of the marriage, who died during the life of the wife, and
through whom the plaintiff claimed. Held, that this was a contingent
remainder in such person as should be heir male at the death of the
him, to be begotten, and for want of such heir remainder over.

wife. ”
‘

‘

This

reasoning and decision

afterwards adopted by Lord CotTaylor, 2 Mylne and Cr. 376
The son having died in the lifetime of
was

tenham^ Chancellor, in Chambers

vs.

That is almost a parallel case.
the mother, the tenant for life, no estate ever vested in him, and
Matilda Sharman having died during the life of the tenant for
her

here

life,

father),

no interest ever
Matilda Sharman took by this

vested in her. The only interest which
deed was a bare possibility. Being presumptive heir at the time of its date, she had a mere hope of succession, which is not devisable, 3 T. R„ 93, and consequently not trans-

representatives.”
'
contingent by reason that the person or
persons lowborn it is directed cannot be ascertained, as in the case of a
limitation to the right heirs of J. S., (then living) no interest will vest
in the heir during the life of J. S. nor will it be transmissible or descendible from anyone dying before it becomes vested; Fearne 371,
missible to her
“

Whenever the limitation is

vs. Tomlinson, 2 M. & S., 170.
Indeed, these words, heirs of the body, in themselves, import a
contingent remainder, for admitting that the person who will be heir
is in being, still it is uncertain whether the person who would be heir,
should the ancestor die at a particular time, may not die before the
ancestor, and hence the person who will eventually be heir, is one
who, even if he is in being, cannot be ascertained until the death of the

Doe
“

And hence it is

a general rule that a remainder,
limited
living person is a contingent remainder. To
this there are certain exceptions, as where there are explanatory expressions showing that they were used in some other sense, as sons, or
children, as denoting the persons who at the time are the apparent
heirs. Another exception is, when, by the celebrated rule in Shelly’s

ancestor.

to the heir or heirs of

a
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the words are to be considered as words of limitation; 2 Pearne,

202.
“

In this instrument,

however, there are no explanatory words showintention that they are used as synonymous with children, or
sons, or daughters, or that they are intended to designate any particular person, who at its date were heirs presumptive of the tenant for
life, and having already determined that by reason of the superadded
words, the term heirs of body are taken out of the application of the
rule in Shelly’s case, they must ex ei termini, constitute a contingent
remainder by virtue of the maxim, nemo eel hmres viventie.”
The following case found in 18 Ga., 5-15, shows how a

ing

an

contingent remainder by implication
which the Court thus held

may

be created, in

:—

“A

bequest of property by a testator to his wife, S. L G., for life,
daughter M. should be dead at the death of her mother, S.
L. G. without issue, or afterwards die, leaving no issue, then to the
children of F. and J. M., and J. G. gives to M. a contingent and not
a vested interest; and at any period before the death of the mother,
leaving M. without issue, the children of F. and J. M., and J. G., may
maintain a bill against S. L. G., praying a stay of waste, etc.”
and if his

Another

case

illustrating the nature of

a

contingent

re-

mainder, is to be found in 34 Ga., 6 ; where the Court held

:
bequest to A. at the death of the wife of testator, or when A.
marries or becomes of age, is a contingent interest, dependent for its
transmission to A’s representators, upon her being in life at the happening of some one of the named contingencies. If she dies before that
time, (as the legatee did in this case), there is nothing in her to pass to
“A

her administrator.’’

Upon limitation of estates during widowhood, and over
expiration of widowhood, Section 2272 of the Code
provides thus:
after
“

An estate may be created during widowhood, and such estates shall
subject to the same rules as life estates. ” Limitations over upon the
marriage of the widow shall be valid, unless such limitations are manifestly intended to operate as a restraint upon the free action of such
widow in respect to marriage, and are not simply prudential provisions for the protection of the interest of children, or others, in such
event; in such cases they are void.”
be

Sections
of

1876,

2305, 2306, 2307 2318 of the Code, and the Act
26, of Acts, regulate the manner of creating

p.

trust estates

by will,

as

follows

:
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“

Sec. 2305. Estates may be created not for the benefit of the grantee,
use of some other person.
They are termed trust estates.
No formal words are necessary to create such estates. Whenever a
but for the

manifest intention is exhibited that another person shall have the benefit of the property, the grantee shall be declared a trustee.”
"Sec. 2306. Trust estates may be created for the benefit of any fe-

male,

or minor, or person non compos mentis.”
Sec. 2307. No words of separate use are necessary

to create a trust
trustee, or any words sufficient to create a trust, shall operate to create a separate trust.”
Sec. 2318. Precatory of recommendatory words will create a trust
if they are sufficiently imperative to show that it is not left discretionary with the party to act or not, and if the subject matter of the trust
estate for the wife.

The

appointment of

a

“

is defined with sufficient certainty, and if the object is also certainly
defined, and the mode in which the trust is to be executed.”

The Act of

1876,

p.

26, declares—

‘‘Any

person competent by law to execute a will or deed, may, by
such instrument duly executed, create a trust for any male person of

whenever in fact such person is, on account of mental weakness,
intemperate habits, wasteful and profligate habits, unfit to be entrusted
with the fight and management of property: Provided, the requisitions
of law, in all other respects, are complied with; and provided further,
if when so created by deed, the same shall be recorded where the cestui
que trust resides, within three months from its execution, and if not
so recorded, the same shall be null and void; provided also, if at any
time the grounds of such trust shall cease, then the beneficiary shall be
possessed legally and fully of the same estate as was held in trust, and
any person interested may file any proper proceeding in the Superior
Court where the trustee resides, to have the trust annulled on that
ground, if he so desires; and it is further provided, if any person having
claims against the beneficiary may avail himself of the provisions of
the Code of 1873 in relation to condemning trust property at common
age,

law.

Legacies are divided into general, specific, demonstrative,
residuary, lapsed, conditional, cumulative, vested, contingent and implied.
The Code in Section 2458, after generally classifying legacies into general and specific, defines a specific legacy to be
one, which operates on property particularly designated,
and without defining general legacies, says simply, a gift of
money to be paid from a specified sum is, nevertheless, a
general legacy. Kedfield in his work on Surrogates, pp.
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320 and 321, thus explains the distinction between general,
specific, and demonstrative legacies:
“A specific legacy, is a legacy of a particular thing,
distinct from all others of the same kind belonging to

specified and

the testator.
legacy is general, when it is so given as not to amount to a bequest of a particular thing or money of the testator, distinct from all
others of the same kind; Tifift vs. Porter, 8 N. Y., 516.
The presumption hoth-in law and equity, is in favor of general legacies.
To establish
a specific legacy, therefore, there must be a clear manifestation of the
testators intention. The distinction between specific and general legacies, is an important one with respect to the doctrine of abatement.
A specific legacy being of a particular thing, as of a horse, a piece •
of plate, money in a purse, stocks, securities for money, etc., is not
affected by a deficiency of general assets. In other words it is not liahie to abate with the general legacies; as on the other hand, if the specific legacy be disappointed, as by failure of the specific fund, the
legatee will not be entitled to any recompense or satisfaction out of
the personal estate of the testator. To make a money legacy specific,
the money must be so described by the testator, as to enable the legatee
to point it out to the executor as in a particular place, chest, hag or
purse, or in some other person’s hands, so that it can be delivered in
specie
“A legacy is demonstrative, when the particular fund or personal
property is pointed out from which it is to be taken or paid: See Walton vs. Walton, 7 Johns, Ch., 268; Enders vs. Enders, 2 Barb., 367. If
the fund or property out of which it is payable fails, in whole or in
part, resort may be had to the general assets, as in the case of a general
legacy. As to the legatee, it is considered specific, and therefore does
not, at common law, abate on failure of assets: See Newton vs. Stanley, 28 N. Y„ 61.
Residuary legacies embrace only that which remains after all the
bequests of the will are discharged, and the debts of the testator are
The

satisfied.
“

They embrace not only what the testator did not attempt to dispose
of, but every part of his property which, by lapse or otherwise, is not
effectually bequeathed to others: King vs. Strong, 9 Paige, 94; Banks
vs. Phelan, 4 Barb., 80; Pirnieiw.
Purdy, 191b., 60; Havens*s. Havens,
1 Sandf., Ch., 324.”
If

a

specific legacy is at the death of the testator under
mortgage or charge of any kind, the legatee can call on
a

the executor to have the

charge or lien removed. If the
bequeathes shares of any kind in a bank or railroad
company, specifically, and the whole amount subscribed has
not been paid up, the legatee is entitled to call on the exectestator

OF

257

DEVISES AND LEGACIES.

utors to have the future installments

paid out of the genpersonal estate, or any other fund on which the testator
has placed the burden of his debts: Jar., vol. 2, p. 551, etc.
The Supreme Court of Georgia says, 4 Ga. Rep., 536:
eral

“

Specific legacies differ from general legacies in several particulars.
no abatement of them to pay debts, so long as general legacies are unexpended. If they fall short, they cannot he made up;
whatever produce accrues upon them from the death of testator,
as interest, rent, hire or any other form of profit,
nothing more or less
belongs to the legatee.”
In 23 Ga., 21, the words “also notes to the amount of
There is

'

$1,600,

on

N. R. K., and G. W. C., security, for the

pose of purchasing a plantation for the use of M.
held not to create a specific legacy. The reason

pur-

S.,” were
given for

this decision is that—
“

The testator did not consider the notes

as the legacy.
It is nothplantation worth $1,600 should be purchased, and these notes to be used in payment.”

ing

more

In 24
was

than

a

direction that

Ga., 372,

a

held not to be

a

legacy of $4,000, to be paid in bonds,
specific, because the legacy was not of

particular bonds.
Specific legacies, while superior to general legacies, are
inferior in rank to legacies given to executors as compensation for their services as executor—a change of the cornmon law, to be found in Section 2446 of the Code, which
provides as follows:
“

Testators making

wills in this State shall have the power of giving
bequeathing to the persons nominated as executors in their wills
such property or money, as compensation for the service to be rendered
by such executor in the execution of the trust referred in them, as the
testator may desire, and all such gifts and bequests shall take precedence of any other special gift or bequest made by said testator: Pro■aided,, such gifts or bequests shall not interfere with the right of credand

itors of such testators.”

As to the

interest, income, profits and increase of specific

legacies, the Code, in Section 2459, declares that the same,
as a general rule, must go with the legacy, though the time
of enjoyment or of vesting may be postponed; and as to
interest on general legacies, the Code, in Section 2460, dedares

as

follows:
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general legacy usually bears interest from the expiration of

twelve months from the death of the testator.

But when the condition

of debts and legacies, is
doubtful, or the fund out of which the legacy is to be paid is unavailable for all the charges made upon it, or any other equivalent circumstance intervenes, the general rule yields to the equity and necessity of
the particular case.
A general legacy, to be paid at a future time or
event, bears no interest till such time or event.’’
of the estate at that time, as to the payment

In 31 Ga., 214, where a testator, by his will, gave to his
wife, for life, the plantation, whereon he lived, and a tract
of land adjoining, and fifty negroes, to be selected by her
from all his negroes;

provisions enough for

one

year’s

sup-

port; a sufficient number of mules, horses, hogs, cattle,
wagons, household and kitchen furniture, necessary to keep

said farm; the same after her death to be divided hedaughter and her children ; the balance of his
estate of lands, negroes, money, choses-in-action, and everything else left after payment of debts, legacies and provisions made for his wife, he gave to his daughter for life, and
at her death to be divided among her children ; the executor
having kept up the farm and the business of testator, in the
condition in which he left it, for the year after testator’s
death, a bill being filed by the executor for instruction as to
disposition of the income of that year, the Court—
up

tween his

“Held, That the bequest to the widow was specific, and that the widow
entitled to that part of the income which grew out of the employ •
ment of her part of the estate, under the will, in its production from

was

the death of testator.”

In 34

Ga., 399, the Court held, where a will gave to a
grandson of the testator six negroes by name and $5,000.00
in cash, to be delivered over to him on his arriving at twentyone
years of age, and it made his maintenance and education a charge upon the general estate; disposed of the rest
of the estate to other legatees, and directed the whole estate
to be kept together, and not divided without the consent of
testator’s wife—
That the
terest

pecuniary legacy was a general one. and did not bear induring the minority of the grandson; and that, owing to the
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peculiar scheme of the will, the legacy of the negroes, though specific,
did not carry hire during that period.’’
In 40 Ga., 563, the Court laid down the following rule
as

to the income of stocks:
“A

bequest of the income of $50,000 of Charleston city stock, at its
value, is a bequest of the income of stock of the nominal value of
$50,000, and not of the income of $50,000 worth of such stock at its

par

market value.

Redfield in his work

question of interest

on

Surrogates, p. 343, discussing the
legacies, thus states the law :
on

“A bequest of a specific legacy will carry any accessions by way of
or interest which shall accrue after the decease of the testator.

increase

Interest will not be allowed upon a specific legacy as such : see
hart

Isen-

Brown, 2 Edw., 341; but where stocks are specifically bequeathed, the legatee is entitled to the dividends accrued since the testator’s death: Cogswell vs. Cogswell, 2 Edw., 231; ordinary as well as
extraordinary: Clarkson vs. Clarkson, 18 Barb., 646. It is otherwise
as to dividends on stock bequeathed by a general legacy: Tift vs. Porter, 8 N. Y., 516.
Of course, under this rule a specific legacy of
*s.

will carry their progeny.
Where the testator fixes no time for the payment

mares, cows or ewes
“

of a legacy, as
he may do, it becomes due and payable at the end of the year from the
date of the letters testamentary, and accordingly interest begins to
from that time;

for it is a general rule that legacies draw interest
they are payable, whether that time is fixed by the testator in his will or by the statute : see Hepburn vs. Hepburn, 2 Bradf.,
74; Bradner vs. Faulkner, 12 N. Y., 474; Birdsall vs. Hewlett, 1 Paige,
33; Glen vs. Fisher, 6 Johns, Ch. 33; Campbell vs. Cowdry, 31 How.
Pr., 172; and notwithstanding the legatee was not at that time in a
condition to receive it or omitted to demand it: Marsh vs. Hague, 1
Edw., 174. It is held, however, that a legacy to an executor for executing the office does not, in general, draw interest.: Morris vs. Kent,
run

from the time

2

Edw., 175.
“

The first

exception to the general rule is the case of a legacy given
is made for its maintenance
legacy bequeathed. In that
case interest will be computed from the date of the testator’s death:
King vs. Talbot, 40 N. Y., 76; Lupton vs. Lupton, 2 Johns, Ch. 614;
Burlis vs. Dodge, 1 Barb., Ch. 77.
Other exceptions are the cases of a
bequest of a life estate to a child, or to a widow in lieu of dower, in
which case the legatees take interest from the testator’s
decease^Iepburn vs. Hepburn, 2 Bradf., 74; Parkinson vs. Parkinson, lb., ^7; Seymour vs. Butler, 3 lb., 193; Williamson vs. Williamson, 6 Paige, 298;
and this although the legacy is conditional, and not vested: Pinney vs.
Faucher, 3 Bradf., 198.
a parent to a child where no provision
other than the income derived from the

by
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“A direction in the will that the

legacy be paid with interest, but
being specified from which interest is to be computed, does not
change the rule that interest commences from the expiration of the
year: Lawrence vs. Emfree, 3 Bradf., 364; see Booth vs. Amerman, 4
15., 129. Where there is no direction as to interest, but the legacy is
made payable at a future day, it does not carry interest until after it is
payable, unless it is a child for whom the parent.has made no other
provision by his will: Lupton vs. Lupton, 2 Johns, Ch., 614; Miller vs.
Philip, 5 Paige, 573. And where some action is made necessary on the
part of the legatee by the terms of the will—e. g., proceedings for the
sale of property to have a legacy paid—the legatee cannot claim interest during his delay to institute such proceedings : Crocheron vs.
Jacques, 3 Edw., 207. A remainder man is entitled to interest only
from the termination of the life estate: Dodge vs. Manning, 1 N. T.,
no

time

298.
“

Where

a future day, the amount
personal estate and invested until it becomes payable, and the interest in the meantime, if not otherwise disposed of, belongs to the heirs at law or residuary legatee: Hone vs. Van
Schaick, 7 Paige, 221, affl’d 20 Wend., 564.
a

legacy is given to be paid at

should be raised from the

Of demonstrative

legacies, Redfield, in same work, p. 321,

says:
“A

legacy is demonstrative when the particular fund

or

personal

property is pointed out from which it is to be taken or paid: see Walton vs. Walton, 7 Johns, Ch., 268; Enders vs. Enders, 2 Barb., 367.
If
the fund or property out of which it is payable fails, in whole or in
part, resort may be had to the general assets, as in the case of a general
egacy. As to the legatee, it is considered specific, and therefore does
not, at common law, abate on failure of assets: See Newton vs. Stan-

ley, 28 N. Y.,61.”

The
as

Code, in Section 2462, provides for lapsed legacies

follows:
“

If a legatee dies before the testator, or he is dead when the will is
executed, but shall have issue living at the death of testator, such legacy, if absolute, and without remainder or limitation, shall not lapse,
but shall vest in the issue-in the same proportions as if inherited
directly from their deceased ancestor.”

This

provision was made to meet a difficulty arising out
general rule of law that if a legacy is given to a man
and<^is heirs, or to a man and his executors, or to a person
without limitation, and such person dies before the testator,
the legacy lapses.
This general rule may be controlled by the testator
of the
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providing for the event of their death before his own. If
legacy is given to two persons jointly, although one of them
dies before the testator, the legacy will not lapse, but survives to the other legatee. When a legacy is given to one
for life and remainder to another legatee, if tenant for life
dies before the testator, the remainder over takes effect upon the death of testator.
So a legacy given to one, and a
limitation over if he dies under twenty-one years of age, or
before the happening of any other event, and he dies in the
testator’s lifetime, under the prescribed age, or before such
event, the legacy over will not lapse. When a legacy is payable generally, the death of the legatee after that of testator, before receiving the legacy, does not affect his rights.
But if a legacy is payable at a future time, and it appears
from the will that the testator intends the legatee should be
alive at that time, his death betore then defeats the legacy :
a

See 2 Wms.

Mr.

Ex., p. 1204-1229.
Jarman, in his work on Wills, vol. 1,

p.

295,

says:

“Where, however, the devise or bequest embraces a fluctuating
class of persons, to be ascertained at the death of the testator, or at a
subsequent period, the decease of any of the class during the testator’s
life, occasions no lapse. Thus, if the property be given simply to the
children or to the brothers and sisters of A., equally to be divided
among them, the entire legacy will vest in the survivors of the class
without regard to previous deaths. See also on the subject of lapsed

legacies; 30 Ga., 976; 36 Ga., 376.”
In 32 Ga., 623, the Court declared—
“

When

legacy fails, either by lapse or because it is void at law, it
general residuum and passes to the residuary legatee, and
not to the next of kin.
This is the general rule, and there is nothing in
this case constituting it an exception thereto. See also 50 Ga., 190,191.”
a

falls into the

Where the testator chooses to do so,

and in his will so exhis intention, the residuary legatee may be prevented
taking lapsed legacies. In 24 Ga., 90, the Court held

presses
from
as

follows:
“

We think the Court erred in charging the jury that if the legacy be
lapsed it becomes a residuum to be be divided among the residuary legatees, under the provisions of the will. Where the residuum is given in
distinct parcels, as in this case, or to several, as tenants in common, it
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did not intend that lapsed legacies

residuum, but it is to be presumed, in such

case,

expressed all that each residuary legatee should take.
Another case illustrating this doctrine is found in 31

Ga.,

should fall into the
that he had

483, involving the following statement of facts:
“

John W. Allen,

by the tenth item of his will, directed certain slaves

manumitted, which clause was declared to be void. By the
twelfth item of his will, he “desires all the remaining portion of his
property, consisting of household and kitchen furniture, crop, provisions, cotton, stock of all kinds, lands, and the following named negroes, to be sold, to wit: Jim, Yiney, Dave, Kitty, Aaron, Jerry, Moses,
Jim, Mike, and all other property belonging to me, and not heretofore
to be

specified, and the proceeds of such sale to be appropriated to the payment of all my debts; and if there should be anything remaining after
all my debts are paid, it shall belong to the children of Theophilus D.
Boothe, in the manner specified in the eighth item of this will ”—
It
“

was

held—

That the negroes

specified in the tenth item of the testator’s will—
being void by the laws of this State—belong to the heirs at
law of John W. Allen, the testator, and not to the children of Theophilus D. Boothe, as residuary legatees, under the twelfth item of the will. ”

the

same

In 50

Ga., 523, the old English rule, that a void deby lapse does not pass as a void bequest of

vise of lands

personalty into the residuary clause, was strongly maintained.
This decision was modified in 5T Ga., $67, where the Court
held that a devise which was obviously contingent when the
will

was

made,

as a

remainder in behalf of future children,

is not, upon failure
rule applicable to a

of the contingency, under the ordinary
void or lapsed devise, and the residuary
devisee, will take’instead of the heir at law. In 51 Ga.,
223, this provision of the Code prescribing lapses was extended to the children of a child regularly adopted by the
testator.

The law in relation to conditions in wills is stated in Sections
“

1697, 2272 and 2466 of the Code, thus—

Sec. 1697.

Marriage is encouraged by the law, and every effort
discourage marriage by contract, condition, limitation,
or otherwise, is invalid and void.
Prohibiting marriage to a particular
person or persons, or before a certain reasonable age, or other prudential provision, looking only to the interest of the person to be
to restrain or
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benefitted, and not in general restraint of marriage, will be allowed
and held valid.
“

Sec. 2272.

An estate may

be created during widowhood, and
subject to the same rules as life estates. Limitations over upon the marriage of the widow shall be valid, unless such
limitations are manifestly intended to operate as a restraint upon the
free action of such widow in respect to marriage, and are not simply
prudential provisions for the protection of the interest of children,
or others, in such event; in such cases they are void.
Sec. 2406. A condition in terrorem is void, unless there is a limitation over to some other person; in which event the latter takes.
Conditions which are impossible, illegal, or against public policy, are
such estates shall be

“

void.”

%

A conditional

legacy is defined to be

a

bequest which

depends

upon the happening, or not happening, of some
uncertain event, by which it is either to take place or be
defeated. No certain form of words is necessary to create a

condition.

Conditions

precedent or subsequent. When
precedent, the legatee, until it is performed,
takes no interest. As when a legacy is given to A. if he
attains twenty-one years of age—should he not attain
twenty-one years of age, he has no legacy. When the condition is subsequent, the legacy vests subject to be divested
by non-performance of the condition. Thus, when a testator gives his daughter A. a legacy, but if she dies under
twenty-one years of age, it must go to C. If the condition
precedent is impossible to be performed, the legacy never
vests. • If the condition subsequent is impossible at first, or
becomes so without any act of the legatee, then the legacy
stands free from condition.
All conditions subsequent
which are illegal are void, and the legacy is free from the
conditions. All conditions subsequent which divest an estate
already granted must be strictly performed. When a condition of the legacy is that legatees shall not dispute the
will, and no limitation over of the legacy is made if one
does dispute the will, then the condition is considered as
merely used to terrify, not to be enforced. Conditions are
frequently used in relation to marriage of legatees; 24
Ga., 139. The law in relation to these is, that conditions
the condition is

are
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legal will be enforced. Conditions attached to
legacies illegal, or repugnant to the nature of the bequest,
are void and disregarded.
In 23 Ga., 245, Judge Lumpkin, speaking of condititional legacies, says as follows:
which

“

are

There

are no

technical

appropriate words to determine whether a

on a condition precedent or subsequent.
If the language of
the will shows that the act on which the estate depends must be per-

legacy be

can vest, the condition is precedent.
If the
necessarily precede the vesting, but may accompany or
follow, the condition is subsequent
Redfield on Surrogate Jays aown the law in relation to

formed before the estate
act does not

absolute and conditional
“

legacies in the following words:

An absolute

legacy is where a thing is bequeathed without any
qualification, while a conditional legacy is one depending upon the
happening or not happening of some uncertain event, by which it is
either to take place or be defeated.
(See Robertson vs. Caw, 5N. Y.,
125; 3 Barb., 411; Cooper vs. Remsen, 5 Johns. Ch., 482 ; 5 16.. 459;
Crocheron vs. Jacques, 3 Edw„ 207.) The condition may be either
precedent or subsequent; that is, the performance of the condition is
required before the estate can vest, or the failure to perform the condition will divest the estate. If a legatee upon condition accepts the
legacy, and enters into possession, he must perform the condition,
however burdensome.
not to take the

He is not bound to make his election whether

bequest, until the condition and value of the gift
can be reasonably ascertained,
A mere design or intention to accept
will not conclude him, or prevent a retraction, if he was ignorant of
the real state of the legacy, and the extent of the charge upon it. If
he refuses to accept the legacy, tLe executor will be considered as a
trustee holding the fund for the benefit of those interested in the legatory charges. (Wheeler vs. Lester, 1 Bradf., 293.) On the other hand,
if a devisee of land charged with the payment of legacies accepts the
devise, he has the personal duty imposed on him to pay, without reference to the fact whether the property devised and accepied is sufficient
for that purpose. The liability is created by the acceptance charged
with the duty, and the duty being clear and personal, the law will
raise an implied promise to discharge it.
(Gridley vs. Gridley, 24 N.
Y., 130, rev’g 33 Barb., 250; Keteltas vs. Peafold 4 E. D. Smith, 122.)
A legacy to a person named as executor in the will is a conditional
legacy, and the right of the legatee to receive it, depends upon his assumption of the office, unless it appears by the will itself, or the nature
of the legacy, or other circumstances, that the legacy was given as a
mark of regard, or by reason of relationship of the legatee, in which
case the
legacy will be considered absolute and not conditional. But
the presumption is that a legacy to an executor was given to him in
or
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and hence -will fail, if he renounces, or neglects to ac-

cept the appointment, or,

if having accepted, he gives up the trust.

(See Morris w. Kent, 2 Edw., 174).”
A class of

legacies often found and causing much difficulty in construction of wills, is that of implied legacies.
Roper on Legacies, vol. 2., piBl2, remarks:
a necessary and unavoidable implication arises upon the
will that the legatee should have a legacy on an event which

“Wherever
face of

a

accurately described, there the defect will be supplied, and the legatee shall have the benefit of such necessary implication.” “ If a testator wills a certain sum of money ‘to be held in
the testator has not

for life, and after her death to be divided between
daughters, but it all his three daughters die before their legacies become payable, then the mother should have the whole,’—and all
the daughters die before their legacies become payable but one, and
that one lives to become entitled, or reaches twenty-one years of age,
she will, by implication, have the whole legacy.” “If a testator provides out of a fund for a legatee until a certain event, for example till
the age of twenty years, or marriage, and no more is said, except that
the trust shall then cease, by implication, this legatee will take the
whole property.” ‘ ‘If a provision out of a fund is made for a legatee
until a certain event, for instance until he is twenty-one years of age,
or marries, and if that event dees not happen, then the fund is to go
to some other person, there being no express gift of the fund itself to
the legatee in case that event happens; in such a case this legatee will,,
if he reaches twenty-one or marries, be entitled to the whole fund. ”
“If a fund is directed to be paid to A. B. for the purpose of making a
partial application for the benefit of C. D., and there is no express gift
of the surplus, then A. B. takes the fund absolutely subject to. the
trust for the partial purpose in favor of C. D.”

trust for his wife
his three

In relation to cumulative

legacies, the following rules
guides to determine when the testator intended such legacies and when not.
Where no internal evidence of a contrary intention appears, the following rules will govern as to cumulative legacies: 1st.
If the same specific thing is bequeathed twice to the same
legatee in the same will, or in the will and again in the
codicil, in that case he can claim the benefit of one legacy
only. 2d. When two legacies in quantity of equal amount
are
bequeathed to the same legatee in one and the same
instrument, there also the second bequest is considered
a mere repetition, and he shall be entitled to
only one
have been laid down

16

as
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3d. When two legacies of quantity of unequal
given to the same person in the same instrument, the legatee shall have both. 4th. When two legacies
are given to the same legatee by different instruments, in
that case the legatee shall have both, unless the same sum
is given in both instruments to the same person, and the
same motive for giving expressed.
5th. When it appears
from the form of the papers that the latter was only intended as a copy of the first with some slight alterations, then
the legatee can claim only one legacy; 2 Wins, on Executors, p. 1289. Of vested and contingent legacies, Redfield
in his work on Surrogates, p. 322, thus states the law :
legacy.

amount

are

“A legacy is contingent when the enjoyment of it depends upon the
happening of some event—as the arrival of the legatee at a certain age
—and vested when given generally, in which case, if payable out of the
personalty, it vests, by the assent of the executor, immediately upon
the testator’s death. The distinction between vested and contingent
legacies, is important mainly with reference to the question of lapse,
which we shall have occasion to speak of presently.
It also becomes
important as bearing upon the question whether, and from what time,
the legatee is entitled to interest on the legacy, and to what person the
legacy goes when limited over. The leading inquiry upon which the
question of vesting or not vesting turns, is, whether the gift is immediate, and the time of payment or of enjoyment only postponed, or is
future and contingent, depending upon the beneficiary arriving of age,
or surviving some other person, or the like.
If futurity is annexed to
the substance of the gift, the vesting is suspended; but if it appear to
relate to the time of payment only, the legacy vests instanter.
And
words directing division or distribution between two or more objects
at a future time, are equivalent to a direction to pay, (Everitt vs.
Everitt, 29 N. Y., 39, rev’g 29 Barb., 112.) The mere postponement,
therefore, of the actual possession of the legacy affixes no condition to
the immediate vesting of the interest; and the legacy once vested, is
not divested by the death of the legatee.”

Upon the subject of satisfaction of claims of creditors and
portions due children by legacies, Redfield (see Surrogate,
p. 325) states the law clearly, in this language :
“The rule that a legacy to a creditor is a satisfaction of the debt, is
subject to many exceptions. The cases justify the following statement
of doctrine on this subject: 1. A legacy is never deemed a satisfaction of

a

debt contracted after the date of the will.

2. It is not

sidered

a

payment when the will contains

direction that the

an express

con-
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debts and

legacies shall be paid, such as, ‘ after all my debts and legapaid, then 1 give,’etc., or words of like import. 3. Where
the particular motive or purpose for which the legacy is stated in the
will—e. g., as a token of regard, or from ancient friendship, or from
relationship, and the like, it will not be deemed a satisfaction of the
debt. 4. When the legacy is contingent and uncertain, or payable at
cies

are

future

time, or upon condition, it is not a satisfaction. 5. Where
legacy is less than the debt, or the debt, is unliquidated or in negotiable paper, or in a current account, the debt is not satisfied. 6.
Where the legacy is of a different nature from the debt, as where the
testator is indebted by bond, and he bequeaths an interest in land.
7. A specific legacy is never a satisfaction, unless expressly so declared
by the will, and is so accepted by the legatee.”
Two other kinds of legacies are provided for in the Code,
a

the

and

are as

follows

:

•‘Sec, 2468. A devise or bequest to a charitable use will be sustained and carried out in this State; and in all cases where there is a

general intention manifested by the testator to effect a certain purpose,
and the particular mode in which he directs it to be done fails from
any cause, a Court of Chancery may, by approximation, effectuate the
purpose in a manner most similar to that indicated by the testator.”
“Sec. 2469. An executory devise is such a future disposition of
property as would fail as a remainder by reason of some technical defeet, but which, if not violative of the policy of the law, will be sustained when found in

a

will.”

Having explained the different sorts of legacies, we proceed to the subjects of ademption, substitution and election of legacies. Sections 2463, 2464, 2465 of the Code
regulating ademption, substitution and election, are as follows:
“

Sec. 2463.

A

legacy is adeemed or destroyed wholly, or in part,
making his will during his life delivers
over the property or pays the money bequeathed to the legatee, either
expressly or by implication, in lieu of the legacy given; or when the
testator conveys to another the specific property bequeathed, and does
whenever the testator, after

not afterward become

possessed of the same, or otherwise places it out
of the executor to deliver over the legacy. If the testator attempts to convey and fails for any cause, the legacy is still valid.”
"Sec. 2464. If the testator exchanges the property bequeathed for
other of the like character, or merely changes the investment of the
fund bequeathed, the law determines the intention to be to substitute
the one for the other, and the legacy shall not fail.”
“Sec. 2465.
A legatee taking under a will must allow, as far as he
can, all the provisions of the will to be executed.
Hence, if he has
of the power

I
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required to elect whether he will
The mere fact of being a creditor

adverse claim to the will he will he

claim under the will, or
does not constitute

against it.

a case

of election.”

after making his will, delivers over
bequeathed to the legatee, expressly
in lieu of the legacy given, no difficulty can arise as to the
ademption. Where the testator is not definite and clear in
his actions, difficulties arise as to his intention, and his intention must be determined by the jury from evidence; 16
Ga., 119; 19 Ga., 316; 38 Ga., 333.
It was held in 19 Ga., 316—
When the testator,

the

property or money

“If a parent gives a legacy to a child, not stating the purpose with
reference to which he gives it, he is understood as giving a portion;
and if the father afterwards advances

a portion to that child, though
it is considered by the courts as an ademption of the
Aliter as to the gift of a legacy by a stranger.”

of less amount,

legacy.
In 22
“

Ga., 43, the Court decided—

father to a child, made before or after
making of a will, shall adeem a legacy, or residuary portion, is always a question of intention, and if there be an express declaration to
that effect, the advancement must be counted.”
Whether advancements by a

the

ademption of legacies, Williams, in his woi% on
pp. 1321-1330, says:

On

Executors, vol. 2,
“

given by will is afterwards, by testator, pledged,
is not adeemed, and the legatee can
call on
Where a father gives a legacy to a
child, it is held in equity as a portion, and if the father afterwards, during life, advances a portion for his child, as upon marriage, it will be
considered an ademption of the legacy, whether this advancement is
equal to, less or larger than the portion, but not if the advancement
is of something entirely different in its character from that which is
settled, and not if the subsequent advancement is contingent, while the
testamentary portion is certain, and not if the subsequent advancement
is given in lieu of or as compensation for an interest of the child’s, and
not if the legacy to the child is of the residue.
If the testator is not a
patent, and does not stand in that relation, the legacy will not be
adeemed by subsequent advancement, unless the legacy is given for a
particular purpose, and the testator afterwards advances for the same
purpose, or shows his advancement was meant as an ademption of his
legacy. As to who can be said to stand in the place of a parent, that
must be determined by all the facts of each particular case.”
When property

or mortgaged, the legacy
the executor to redeem it.

pawned

As to the

necessity of electing to take under the will,

or
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against it,

in what cases the election must be made, it is
principle in equity, that a person accepting a
benefit under a will must adopt the whole instrument, give
full effect, so far as in his power, to the entire will, and renounce all rights inconsistent with it.
When, therefore, a
testator disposes of A.’s property, and gives to A. other
property, A. cannot keep his own property and the legacy
also, but must choose whether he will part with his estate
and take the legacy, or reject the legacy and keep his own
property. It does not affect the question at all that the testator may have mistaken his rights, and actually supposed
A.’s property to belong to him.
This doctrine of election
is applicable to interests, remote or immediate, contingent
or certain.
Creditors are not obliged to elect; they can
take the benefit of a devise for payment of debts, and also
enforce their claims upon other funds disposed of by will.
A widow cannot be compelled to elect between her legal
right to dower and a provision in the will for her, unless it
a

or
well-settled

is clear that her claim is inconsistent with the will.

is

a

are

And it

universal rule that persons bound to elect under a will
entitled to ascertain first the situation of the estate, at

least

far

to act with

knowledge of their rights. See
Ex., pp. 1441-1449, for the authorities for these
propositions.
As the question is sometimes asked, “ What is the effect
of a person’s electing against the will of the testator ? ” we
will answer it in the words of Story ; Story’s Equity, vol.
2, Sec. 1085. Says this author:
so

as

2 Wms.

“

The fair result of the modern

leading decisions is that in such

a

case,’ meaning of an election against the will, ‘ there is not an absolute forfeiture, but there is a duty of compensation to the disappointed

legatee where the case admits of compensation, and the surplus of the
legacy willed to the person electing against the will, after such compensation to the disappointed legatee, goes to the person electing against
the will.”

In 1

Kelly, 502, Lumpkin, J., discussing the doctrine of
election, says.
“There

are cases

of express

election and implied election; that the
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in favor of residuary legatees;
prescribed within which either party shall claim
the right of putting the other to election, as each case must depend
upon its own circumstances; that if the recusant legatee has already
received a part or the whole of the bequest willed to him, and subsequently recovers property under his independent title, which has been
willed by the testator to a third person, he will be decreed either to
refund the money or restore the property.”
In 1 Kelly, 496, in a leading case on the subject of elecdoctrine of election cannot be set up

that there is no time

tion, the Court held—
It is sufficient to make

“

a

case

of election, that the testator does

dispose of property which is not his own. The doctrine of election
does not apply to residuary legatees as such. The same individual
may, however, be both a specific and residuary legatee.”

Again in 31 Ga., 230, the Court held—
“

Election is of two

cies

are

kinds—positive and constructive. If two legasame legatee, he must elect which

left in the alternative to the

of the two he will

take, He is not allowed to claim both. But there
of constructive election, where the taking of one thing
would be inconsistent with the taking of another.
The Courts look to
are

also

cases

the intention of the author of the instrument.

This intention is sup-

posed to extend to the whole intrument, and that
would be

frustrated, if the whole is not carried out.

some part

of it

The principle

further, and holds that, by taking a benefit under the instrument,
affirm the whole, and agree to submit to the burdens which it imposes.”
goes
you

Property owned by the testator at the time of making
wili, and his future acquisitions may be conveyed by his
will, if its provisions be sufficiently broad to embrace such
future acquisitions; Section 2461 of the Code.
Section 2467 of the Code furnishes the following rule,
differently expressed in Section 2534 as to the rank of different legatees in contributing to payment of debts when
required to do so :
his

“

Unless otherwise directed, the debts of a testator should be paid
If it prove to be insufficient, then general legacies

out of the residuum.
must abate pro

rata, to make up the deficiency. If they are insufficient,
specific legacies should abate in the same manner. If the executor has assented to the legacies, and the legatees are in
possession;
after exhausting the assets in the hands of the executor, the creditor
may proceed against each legatee for his pro rata share. For the payment of debts, realty and personalty shall be alike liable.”
then
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just alluded to is

as

follows

:

will the

property charged with the debt should be first
applied—next the residuum—or if there is no residuary devise, next
a

the undevised estate—next

Before the executor

general legacies—next spepific legacies.”

satisfy legacies he must discharge
and therefore if an executor, actually believing that he could satisfy legacies, and still have
enough to pay all debts, should pay legacies before debts,
can

the debts of the testator,

and there should

ultimately, from events which he had no
anticipate, prove to be a deficiency in the assests,
he may have to make good the deficiency. In relation to
contingent claims, the executor should, before paying the
legatees, take a refunding bond, with good security, to indemnify him for giving up the estate to them. If creditors fail to
present their claims in the time allowed by the statute for ascertaining the situation of testator’s estate, twelve
months from the time of granting letters testamentary, the
executor can then go on and satisfy legacies with safety to
himself. And the creditors may go upon the legatees, and
compel them to contribute ratably; 2 Vms. Ex., pp. 989,
1022, 1024, 990, and note. If a legacy is given upon
a condition to do or abstain from a certain act, and the
time of payment has arrived, a Court of Equity will require
security from the legatee for the observance of the condition; Hop. vol. 1, p. 580, etc.; see also, 5 Ga., 292.
As the executor must pay legacies to a rightful claimant, he should know who can rightfully claim payment for
legacies. We will therefore briefly lay down the principles
which govern this branch of the law. If property is bequeathed to A. for life, and after his death to B., the executor can generally deliver the legacy to A.
Where the legatee is an infant, the legacy must be delivered only to a
lawful guardian, and if none is in existence, one must be
appointed for that purpose by the Court of Ordinary. If
a legacy is given to A., to be paid at twenty-one, and intermediate interest is not given, and A. dies before that time,
his representative must wait for the money until A. would
reason

to
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But if the interest
given during minority, and the legatee dies under
age, his executor or administrator would be entitled, on his
death, to receive the legacy. And In case of a legacy left
to A. at twenty-one, and if he dies before then to B., upon
A.’s death before that time, B. is immediately entitled. It
is a general rule that where a legatee is an infant, and would
be entitled to receive the legacy if he were of age, the executor cannot pay it to the parent or natural guardian, and
if he does so pay it, may be compelled to pay it over again.
If the will direct the legacy shall be paid to a trustee for a
child or married woman, that trustee only can receive it. If
a legacy is given to a married woman, under existing laws,
she must receive it and discharge the executor.
The authorities for these propositions will be found in 2 Wms. on
Ex’rs, pp. 1387-1397, 1404-1412.
Whenever the executor pays a legacy, the presumption
arises that he had sufficient assets to do it legally, and he cannot recover back a legacy, even lor creditors, from a legatee
with whom he has settled voluntarily; but where the legacy
has been paid under compulsion of a suit, the executor can
compel the legatee to refund, in case of a deficiency of
assets. A creditor can compel legatees to refund proportionately, whether there were assets sufficient originally to pay
debts and legacies, or not. A legatee cannot compel a co-legatee to refund, if the assets were originally sufficient to pay all,
and have become deficient by the wasting of an executor.
But if there was an original deficiency, and one legatee receives his legacy in full, in that case the unpaid legatees
may compel the overpaid to refund ; not, however, if the
executor is solvent, as in that case the remedy of the legatee is against him ; 2 Wms. Ex., pp. 1359-1362, 1341-1344It is stated, in Boper on Legacies, vol. 1, p. 318 :
have attained

twenty-one years of age.

had been

“

If a legacy has been erroneously paid to a legatee who has no
further property in the estate, in calling upon him to refund, the rule is,
not to exact interest of him for the time he has had the legacy.”

As

we

constantly meet in wills such expressions

as

“ chil-
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dren,” “ descendants,” “ relations,” “ cousins,” etc., it is
proper to show how these terms have been defined. The
term “ children ” is usually held to mean such as stand in
that relation at the death of the testator.
If a testator gives
property to the children of his daughter, it is held to mean
only those in life at his own death, even though the terms
begotten, or to be begotten,” are annexed to the word
“

children.

If it is desired to confine the term “ children ”

to those in existence at the date of the

will, there must be

words sufficient for the purpose. When a legacy is given
to one for life, and after his death to his children, the term
children is extended so as to include all born up to the

death of the tenant for

life, and within the usual period of
gestation afterwards. Without some necessity which cannot be overcome, the term children is never extended beyond its literal meaning; 25 Ga., 549 ; 30 Ga., 1$7. When
the will would be inoperative unless the term is extended,
then it is extended.
held to

Whenever the term children

can

be

legitimate children, it will be confined to
them. If illegitimates are let in to the benefit of a bequest to children, it must be because of an express intention, or a necessary implication.
mean

The rules above laid down

as

to the term “ children ”

are

generally applicable to such expressions as “grand-children,”
cousins,” “ nephews ” and “ nieces.” Other decisions than
these referred to, as to the use o^ jjhe word “ children ”
I, 551; 4 Ga., 377;
by testators, will be found in 3 Ga.i
15 Ga., 124, 202; 23 Ga., 536; 25
549 ; 29 Ga., 310 ;
De30 Ga., 638; 30 Ga., 976; 31 Ga.'“

„,

cisions

on

the

use

of the words “ relations and descendants ”

found in 20 Ga., 480; 25 Ga., 420; 27 Ga., 321;
Surrogate Hep., 385. The term “heirs of the full
blood,” “heirs in law,” “heirs,” is discussed in 40 Ga., 562,
33 Ga., 454; 45 Ga., 301.
The following sections of the Code, 2454, 2456, 2457,
furnish some of the rules by which the intention of testators may be discovered :

may be
3 Brad.
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“No particular words are necessary to a devise or be‘Lend’ will be construed to mean ‘give,’ unless the context requires the restricted meaning.”
“Sec. 2456. In the construction of all legacies the Court will seek diligently for the intention of the testator, and give effect to the same as far
as it may be consistent with the rules of law, and to this end the Court
may transpose sentences or clauses, and change connecting conjunctions, and even supply omitted words in cases where the clause, as it
stands, is unintelligible or inoperative, and the proof of intention is
clear and unqestionable; but if the clause, as it stands, may have effect,
it shall be so construed, however well satisfied the Court may be of a
Sec. 2455.

quest.

different testamentary intention.
Sec. 2457. “When called upon to construe a

will, the court may hear
parol evidence of the circumstances surrounding the testator at the
time of its execution; so the Court may hear parol evidence to explain
all ambiguities, both latent and patent.”
No degree of informality, or grammatical error, or mis-

spelling will vitiate a will if the testator’s intention can be
ascertained ; but sometimes wills are rendered void by the use
of terms which are uncertain, conveying no definite idea.
A devise of “ some of my best linen,” has been held to
be void for uncertainty. A gift of “ what shall remain or
be left at the death of prior legatees, has heen held void for
uncertainty. The expression, “ What shall remain or be
left at the death of a prior legatee,” has, however, in some
cases, been held sufficiently definite.
If, for instance, the
property given consists of household furniture, or other
articles of a perishable nature, then these words will be considered to mean' only the expected diminution of the property by the use and wear of the first taker. So, also, the same
meaning has been given to these words when the gift to prior
legatee is expressly for life. So also the same meaning has
been given if the term, “what shall be left,” i3 preceded by a
power of disposition reserved to a prior legatee in favor of
particular objects. Uncertainty in regard to the object of a
gift will destroy it; as, if A. devise to one of B.’s sons, who has
several, the devise is void. When a devise is to A. or B., the uncertainty is fatal to the gift. In many cases devises to several
persons successively, have been declared to be void, on account of the uncertainty respecting the order in which the
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to take. Testators, in the creation of trusts, ofdenote, with clearness, the subject-matter, the object, or the nature of the trust. Such an expression as “ I
have no doubt but A. B, the legatee, will be kind to my
children,” is not sufficient to create a trust for the testator’s
children ; 1 Jarman, 315, etc.
Ambiguities in wills are devided into two classes, latent
and patent; the former arises from application of wills to
the property of testator; the latter from imperfect and inacuerate expressions of testator. Many illustrations of these

objects

are

ten fail to

found in the

When a testator, by will, gives
grandson, I. B., and upon inquiry it is found that two of his sons have each .a son
named I. B., this creates a case of latent ambiguity.
When
a testator gives his farm “Bellevue” to his son A. B., and has
are

Reports.

his black horse “Selim” to his

two farms called

“Bellevue,” this creates a case of latent amWhen a testator does not describe his legatee or

bignity.
his legacy accurately, but it is uncertain from the will itself what he means, or whom he intends, then there arises
a case
of patent ambiguity.
As we have seen, under
Section 24$7 of the Code, parol evidence is admissible
to explain both sorts of ambiguities.
Upon this subject of
parol evidence to explain ambiguities in wills, the Supreme
Court has made some important decisions.
See 32 Ga., 597;
36 Ga., 64; 47 Ga., 455.
In the last case, where a most
elaborate discussion of the subject is to be found, the Court
held

as

follows:

“Where the Court is of opinion that there is no patent ambiguity
in those parts of the will affecting the property in dispute, and no latent

ambiguity is raised by proof of external circumstances, the instruc-

tions of the testator to the writer of the will
that the testator intended to

are

inadmissible to show

dispose of his property in a manner different from the direction it would take when the ordinary rules of
construction are applied to the will.”
“The admission of the testator to explain ambiguities is, under the
decision confined to the class of cases where the bequest or devise on
the face of the will is perfect and intelligible, but, from some of the
facts admitted in proof, an ambiguity arises as to which of two or
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each answering the words of the will, the tes-

tator intended to express.

Again in 50 Ga., 181, the Court held thus—
“

Where there was no ambiguity upon the face of the testator’s will
parol evidence is inadmissible to raise a latent ambiguity and then to
explain it.”

Red field in his

leading cases on Wills, p. 556, cites a case
Rep., p. 196, in which the Court
reached the following conclusion, upon the admission of
extraneous testimony:
from 12 Grattan Ya.

“

The Court in construction of wills, may properly make the amplest allowance for unskilfulness in drawing the will; may disregard all technical formalities, and seek the testator’s intention by any
disarrangement or new juxtapositions of the different portions of the
will, or any particular part of it. The Court should, by the aid of extraneous testimony, seek to place itself in the position of the testator.
For this purpose proof is admissible of the situation of the testator, the
state of his family and property, and indeed of all facts known to the
testator which may be supposed to influence him in the disposition of
his property, embracing all the surrounding circumstances at the time
of making the will.
But, if in the end, the intent of the testator, fails
to be reached with reasonable certainty, the bequest must fail. Direct
evidence of the intention of the testator is not admissible, as that he
stated to the witness his intention to give the devisee what he claims,
or that he had done so by his will.”

And

ford’s
were

on
p. 574, the same author cites a case from BradSurrogate Reports, in which the following points

reached

:

"A Court of construction may,

by means of extrinsic evidence,
place itself in the situation of the testatrix, in view of all the facts existing at the time of making the will, so as to judge of her intention, as
expressed on the face the instrument. Where it appears from extrinsic
evidence, that the testatrix had not at the date of the will, any estate

answering the description given in a specific bequest, other evidence
be resorted to, for the purpose of showing from all the surrounding circumstances how the testatrix must have used the words, so as to
apply them to some similar property belonging to the testatrix’s estate.
For this purpose it is not competent to show the declarations of the
may

testatrix

as

made out

by construction what the words of the testatrix, found in the

to her intention

in the

use

of the terms; but it must be

will, must embrace, with reference to her whole estate and all the

rounding circumstances.”

sur-
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regulates the subject- of assent to legacies by
Sections, 2451, 2452, 2453, 2270, which are

the executor in
as

follows:
"

Sec. 2451. All property both real and personal, in this State,
bring assets to pay debts, no devise or legacy passes the title until the
assent of the executor is given to such devise or legacy.”
“Sec. 2452. The assent of the executor may be presumed from his
conduct, as well as his expressed consent; the executor, however, cannot, by assenting to legacies, interfere with the rights of creditors, nor
can he, by capriciously withholding his consent, destroy the legacy.
In equity the legatee may compel him to assent.”
“

the
“

are several qualified executors, the assent of one
legatee, unless the other has actual possession of

Sec. 2453. If there

rests the title in the

property.”
Sec. 2270. The assent of the executor to

legacy to the tenant for
Remaindermen, at the
termination of the life estate, may take possession immediately.
If,
however, the will provides for a sale, or other act to be done for the
purpose of, or prior, to a division, the executor may recover possession
for the purpose of executing the will.”
However clear the terms of the will, the legatee cannot,

life

enures

a

to the benefit of the remaindermen.

without the assent of the executor,

take possession of the
legacy; 7 Ga., 586, This is necessary for the protection of
executors, who, in order to pay debts, must have full authority over the whole estate; and further because the executors must see that the different legatees are paid according
to legal priority; 20 Ga., 100.
It makes no difference
whether the legacy be general or specific. If the legatee
takes possession of his legacy without consent, or even holds
on to the property in his possession, willed to him, the executor

can recover

it of him.

Even where

a

debtor is

re-

leased of his debt

by will, the executor must give his assent
legacy. Nor does it alter the rule that the will says
the legatee may take possession at once of his legacy. Before this assent is given, the legatee has what is called an inchoate right in the legacy, and the same is transmissible to
his heirs, or can be willed by him. When there are several
executors, the assent of one executor is sufficient.
If the
assent is once given, the legatee’s right is complete, and canto the

not be

revoked.

This assent is

even

necessary

to vest a
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legacy given to the executor himself. The assent may he
either in express terms or manifested by acts of the executor, or by his language not amounting to express terms of
assent.
"When the executor improperly refuses to give his
assent, the remedy of the legatee is in a Court of Equity
by bill. In certain cases, the executor’s assent will be presumed to have been given, as, for instance, where executors
die after debts are paid, but before legacies are satisfied,
and where the legatee, for a long time, has had possession
of the subject bequeathed, without objection from the executor.
For these different propositions, see 2 Wins. Ex.,
982 to 992.
When several legatees take a legacy in succession, the executors’s assent to the first taker will be held as
assent to those who

to succeed ;

1 Hop. 570; and
Ga., 519 ; 20 Ga., 515. When assent is once given, and
completed by the delivery of the legacy, then a retraction of
assent is not allowed ; but an assent not followed by payment, or the acts of third persons innocently trusting to the
assent given, may, in a case of honest mistake on the part
of the executor, be recalled; 1 Hop., 57$r~
The subject" of assent of the executor was before the Supreme Court of Georgia, in 51 Ga.,^40, and the Court de-

an

are

24

cided—
“

That

division of land and negroes

between legatees by the executhat the title should not pass, but the
same
the debts of testator until a suitable
time should arise when a sale sould be effected for good money, was
not such an arrangement as to make the executor liable for a devasiavit, and that the property so arranged would be taken back by the executor for the purposes of the will."
tor on

a

express understanding
should be held subject to
an

APPENDIX.
No. 1.
Order by

Clerk of the Superior Court to hold an election to fill
the office of Ordinary.
State

op

Whereas it has been made kuown to

Georgia,
that

in

a vacancy

County.

in the office
of Ordinary of said county has been made by the death of A. B., late
Ordinary, (or by his removal from said county, or by his resignation),
and it being my duty under the law to provide for an election to fill
said vacancy, I, the undersigned, Clerk of the Superior Court of said
county, do hereby order an election to take place in the same manner
as elections for county officers are held in said county, at same voting
places and by same electors, on the — day of
, 18—, (being within ’
twenty days from the date of this order), for an Ordinary to fill the
vacancy created by said A. B.’s death (or removal, resignation, or other
cause), and that this order be published for the space of fifteen days in
the Chronicle and Sentinel, of Augusta, Ga., that being the paper in
which citations of the Ordinary have been published
Given under my official signature, this — day of
-, 18-.
G. G.,
me

a

vacancy

Clerk of the Superior Court of said county.

No. 2.
Bond

of Ordinary.

State
Know all

op

Georgia, County

op

.

by these presents, that we, G. F., principal, and A. B.
and C. D., his securities, are held and hound unto A. C., Governor of
said State, and his successors in office, in the sum of one thousand
dollars, for payment of which we bind ourselves, heirs, and assigns,
jointly and severally.
•, 18—.
day of
Signed, sealed and delivered this
men

The condition of the above bond is this : If G. N. will faithfully
discharge the duties of Clerk of the Ordinary, he having been duly
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as such Ordinary, and applied according to law to take the oath
give bond and security, then this bond shall become void; other-

elected
and

wise it shall remain in

full force.
G. A.

[l.s.]
[l.s.]
C. D.
[l.s.]
E. H. P., Judge of the Superior Court,
A. B.

Tested and

approved by me,
-, 18—.
day of

this

No. 2

(a).

Justification of Sureties.
Not

knowing of

themselves
,

as

my own

knowledgo that A. B. and C. D., offering
as Ordinary for the county of

securities to G. N.’s bond

I caused each of them to justify as the law directs, and sub-

scribe the proper oath on sue a

bond.
E. H.

P„

Judge of Superior Court.

May 10, 18—.

No. 3.
State

op

Georgia, County

op

.

In person before me came A. B.
securities on the bond of G. N., as

and C. D., offering themselves as
Ordinary of said county, and being
duly sworn, each of them swears that he is worth the amount of said
bond, over and above their debts and the exemption allowed by law.
A. B.
C. D.

Subscribed and

sworn

to before

me

this

day of-

18—.
P.,

,

E. H.

Judge of Superior Court.

No. 4.
Petition for

relief from Bond of the Ordinary by Security.
State

op

Georgia, County

op

To His

Excellency, A. C., Governor of said State :
As security on the bond of G. N., given by him on his election to
the office of Ordinary of said county, I hereby give you notice that I
desire to be relieved as such surety from future liability as such surety,
because said G. N., since his election, totally neglects to attend at his
office and discharge the duties of Ordinary of said county.
A.

B„
Surety.
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In person
sworn, says

before me came the above named A. B., and being duly
the grounds for relief stated in the above notice are true.
A. B.

Subscribed and

sworn

to before

me

this-

•day of-

18—.

C. D.,
Not. Pub. and Ex-officio J. P.

No. 5.

Resignation of Office by Ordinary.
State
To His

op

Georgia, County

op-

Excellency, A. C., Governor of said State:

This is to
said

notify you that I hereby resign the office of Ordinary of
county, said resignation to take effect on the 1st day of-, 18—.
G. N.,
Ordinary of

County.

No. 6.

Appointment of Clerk.
State
I

hereby appoint as

op

Georgia, County

op

Clerk, in the office of Ordinary of said county,
E. F., to take effect upon his giving the bond required by law.
As witness my official signature.
my

G. N„
Ordinary.
No. 7.

An order to

Appoint

an

Officer to

State
At

op

open

and, adjourn Court.

Georgia, County

op—

regular term of the Court of Ordinary, held this
day of
18—, it appearing to the Court to be necessary to appoint an
officer to open and adjourn this Court on account of the inability of
the Sheriff or his deputies to attend this Court, it is ordered that W. A.
be and is hereby appointed such officer, he appearing in open Court,
and declaring his readiness to act in such position.
a

,

No. 8.

Appeal when Ordinary is Disqualified.
State
At

day
D.,

term of the
,

vs.

Court of

op

Georgia, County

op

Ordinary of said county, held this
18—, the case of A. B., propounder of the last will of CE. F. and others, caveators being before this Court for determi

a

17
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nation, and the presiding officer of this Court being disqualified by
relationship to try and decide said case, it is ordered that said case be
transmitted and appealed to the Superior Court of said county.

No. 9*

Appeal from, the Court of Ordinary.
A. B., admr.,
V8.

C.D., caveator.

Judgment of the Court of Ordinary, granting order to sell land.

\

Court of

Ordinary,

Term, 18—.

The caveator, C. D., in the above stated case, being dissatisfied with
the judgment of the Court in the same, and having paid all costs, and

demanded

appeal, brings E. F., and tenders him as security, and
acknowledge themselves bound to A. B.,
administrator, for the payment of such further costs as may accrue i n
said case by reason of this appeal.
In witness'whereof they have hereto set their hands and seals, this
-, 18—.
day of
C. D. ' [l. s ]
E. F.
[L. 8.]
Tested and approved by

the

an

said C. D. and E. F.,

G. G. N..
Ordinary.

No. 10.*

Appeal by Consent.
A. B.
C.

admr.,

D., caveator.

In the Court of

Ordinary,

County,

Term, 18—.

Both

parties consenting thereto in open Court, and waiving the judgment of the Court on the matter in dispute in said case, it is ordered
by the Court that said case be appealed, by consent, to the Superior
Court, and the Clerk of this Court is hereby required to transmit to
said Superior Court, in due form, all the papers relating to said case,
and this appeal.
♦These forme will
the

apply in all cases where an appeal is taken from the judgment of
Ordinary in contests before him.
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NO. 11.

Appeal by

one

A. B., admr.,
VS.

C.

D., caveator.

unable to pay Costs and give Security.

Judgment of the Court of Ordinary of
county, granting order to sell land at
Term, 18—.

In person before me came C. D., caveator in the above stated case,
and sailh on oath that he is dissatisfied with the decision of the Court
rendered

therein, that he is unable to pay costs for an appeal from
judgments, and give security as required by law; that he is advised and believes that he has a good cause of appeal, and that his
inability to pay costs and give security is owing to his poverty ; and
demands an appeal from said decision.
such

C. D.,
Sworn to, and subscribed before me this

—

day of

—,

18—.
G. G. N„

Ordinary of

—

County.

No. 12.
Order to the Court

A. B.,

of Ordinary by the Superior Court.

prop’r, etc., of last will, etc., of C. D.,
VS.

E. F. and other caveators.
In

Superior Court,

Term, 18—.

I
Superior Court.

Appeal from the Ordinary,

and verdict, etc.
The verdict of the

special jury in the above-stated case, having
by A. B., as the last will of C. D.,
county, and which said Court refused to admit to probate as C. D.’s last will, is the last will and testament of C. D., and it being right and proper that the same should be
admitted to record in the Court of Ordinary of said county, it is
ordered by this Court, that the same be transmitted by the clerk of this
Court, to the Ordinary of
county, with the proceedings of this
Court duly certified; and the said Ordinary upon receiving such certifled proceedings and a copy of this order, is hereby ordered to admit
said will to probate, and record the same as C. D.’s last will and testament, and take such other and further steps in the case as are usual
found that the paper propounded
to the Conrt of Ordinary of

and lawful.
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No. 13.
A. B.,

prOp’r, etc., of last will and testament of C. D.,
vs.

]

i

J

E. F. and others caveators.
Court of

Ordinary,
Term, 18—

propounder in the above stated case, having appeared in
Court at this term, and exhibited to this Court, duly certified, the
proceedings in the Superior Court of said county, reversing the decision of this Court, and an order requiring the paper propounded by
him originally in this Court as C. D.’s last will, to be admitted in this
Court to probate and record; it is therefore, in compliance with said
order of the Superior Court, ordered, that said paper be admitted to
probate and record as C. D.’s last will and testament, and that A. B.,
executor named therein, have leave to qualify, and upon so doing that
letters testamentary issue to him as such executor of C. D.
A. B., the

open

No. 14.

Svbpcena.
Georgia,

County.

To S. P.:
You

hereby commanded, laying aside all other business, that you
before the Ordinary of
county, at the court
house, on the first Monday in
18—, by the hour of 13 o’clock,
m., then and there to testify and give evidence in the matter of the probate of the last will [or whatever is the matter or case before the Ordinary], of S. S., late of said county, now pending before the Ordinary aforesaid.
For a failure to attend you will be deemed guilty of
a contempt of Court.
Witness, G. G. Ordinary of said county, this
day of
are

be and appear

18—

G. G.
Ordinary.
No. 15.*

Proceedings against

a

Witness.
Court of

Ordinary,
Term, 18—

It

being shown to the Court that S. P., has been duly served by the
Sheriff of
county with a subpoena, to be and appear before this
Court at this term, to testify in the matter of the probate of 8. S.’s will,
♦These forms

ians, when

are

applicable to parties such as administrators, executors, and guard*
to attach them for not complying with orders of the Court.

necessary
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pending before this Court, and has failed to appear and 'testify as the
law requires; it is ordered by the Court, that he be and appear before
this Court on the first Monday in
at the court-house, and
•, 18
show cause why he should not be attached for a contempt; and that a
copy of this rule be served on him ten days before said Court.
No. 15 (a.)*
Court

op

Ordinary

Term, 18—

It

being shown to the Court that the rule nisi, taken at the last term
of the Court, against S. P., for failing to attend as a witness, has been
duly served, and the said 8. P. not appearing to answer said rule nisi,
it is ordered by this Court, that an attachment issue against said 8. P.,
in the terms of the law.

No. 15
Attachment
State

op

Georgia,

VS.

8To the Sheriff of

P-

(6).f

Against

a

Witness.

-i

county, or his lawful deputy

:

We command you to attach S. P., if to be found in your county,
and bring him forthwith before us, to answer for certain trespasses
and contempts against us, in not obeying our writ of subpoena, duly
issued to him, and properly served on him,
in
a witness before us, on the first

requiring his attendance as
■, 18—, and to detain
him in custody until discharged by law.
And have you then and
there this writ. Witness, G. G., Ordinary of
county, 3d —
18—.
G. G.,
Ordinary,

No. 15

(c).
Court of

Ordinary,
Term,

.

Whereas, 8. P. has been brought before this Court on an attachment
for contempt, and in reply to interrogatories filed, has
for his contempt, and no disposition to purge himself

shown no excuse
of his contempt;
it is ordered by this Court, that the Sheriff of
county imprison
said S. P. in the common jail of
county, until the further order
of the Court.
tApplicable to administrators, executors or guardians.

286

APPENDIX.

No. 15 (d).
Court of

Ordinary,
Term,

.

State of

:
Georgia, County of
S. P. haying been brought before this Court on an attachment for a
refusal to obey a subpoena issued in the case of the probate of S. S. ’s,
will, pending in said Court, it is ordered by the Court, that he answer
at once by affidavit sworn to in open Court, the following interrogatories touching said refusal:
1st. Were you subpoenaed as a witness
in the case of the probate of S. S.’s will, pending in this Court; if so.
when and by whom, and why have you not attended as a witness ?
And it is further ordered, that a copy of this order be at once served
upon him by the Clerk of this Court.

No. 15

(e).
Court of

Ordinary,
Term,

S. P.

.

witness who has been

imprisoned for a contempt of Court,
having been brought into Court by his own request to make suitable
acknowledgments, and having acknowledged his wrong, and expressed
himself as willing now to testify in the matter of the proof of S. S.’s
will, ordered by the Court, that he be discharged from further imprisa

onment.

No. 15.
Commission to take
State

(/.)
Testimony.

op

Georgia, County

of

.

Ordinary of
county.
To C. A. and C. B., Greeting: As a certain matter is now in controversy touching the probate of S. S.’s will, between J. L., executor
and propounder, and J. S. caveator, and J. C. is a material witness in
said case and resides without said county, at Augusta, in Richmond
county, and State of Georgia, and cannot, therefore, attend the trial of
said case in the Court of Ordinary of said county, at the
term
18— of said Court, in which Court said case in pending : Now
know ye that reposing confidence in you we authorize you to bring
before you said J. C., and after duly swearing him to examine him
under oath concerning said controversy, according to interrogatories,
direct and cross, which have been duly filed in my office and are hereto
annexed, and the answers to said interrogatories being plainly reduced
to writing, you must, after properly testing the same, send to me,
sealed up, under your hand and seal as required by law and delivered
By
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as

required by law to me to be produced and read on the trial of said
the — day of —, 18—, with this commission.
Witness my official signature and the seal of this office, this — day

■case, on

of —18—.

G. N.

(Seal of office.)

Ordinary and Ex-Offieio Clerk of Ordinary.

No. 16.
Petition

for Probate of a Will in Common Form.
State

To the Honorable

—,

op

Georgia, County

op

.

Ordinary of said county:

The

petition of A. B., resident of said county, and nominated execD., also a resident of said county, who died
on the
■, 1875, owning valuable real and personal estate
day of
in said State disposed of by said will, amounting to the sum of ten
thousand dollars, and which remains to be administered, respectfully
utor of the last will of C.
—

showeth that said C. D., died testate, that his will is herewith pre.sented for probate at the regular term of the Court of Ordinary of
said county, in common form; that your petitioner is named in said
will as its executor: Wherefore your petitioner prays leave to prove

said will in

common form, and the issuing to him of letters testamenN. B.
tary upon his taking the oath of office.

January, 18—.
No. 17.
Order when
Court

a

op

Will is Proved in Common Form.

Ordinary

for the

County
State

op
op

.

Georgia,
Term 18—.

The above

petition of A. B nominated executor of the last alleged
D., duly filed, having been supported by proper proof of E. F.,
a witness to said will, that said C. D. died a resident of said county; that
he and the other witnesses, M. N. and O. P., saw him sign and heard
him publish the alleged will as his own last will; that he attested the
same as a witness at his request, and in his presence with M. N. and
O. P., so attesting also at his request; that said C. D. was, at the time
of said signing and attestation, of sound and disposing mind and memory, and did, in the execution of said will, act freely and voluntarily;
,

will of C.

it is ordered that the
in

common

same

be

duly recorded, having been duly proved

form, and that letters testamentary issue to him upon his

taking the usual oath of office.
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No. 18.
Form

of Affidavit Proving a Will in Common Form.
State

op

Georgia, County op

writing,,
purporting to he C. D.’s last will, and being duly sworn, saith that he,
with M. N. and O. P., at the request of C. D., and in his presence,
did attest as witnesses the within writing as his, C. D.’s, will; that the
same was signed and published by C. D. in their presence as his last
will; that he was, at the time of said attestation and signing by himself, of sound and disposing mind and memory; that he executed the
within paper voluntarily.
Before

me

came

E. F., named as a witness to the within

E. F.

Subscribed and

sworn

to before me,

-,

18—.
G. N.,
Ordinary of said County.

No. 19.

Petition to prove a Nuncupative
State

op

Will.

Georgia, County

of-

To the

Ordinary of
County.
petition of J. H. showeth that H. F., a resident of said county,
on the
day of — 18—, departed this life, owning valuable real and
personal property in said State, having on said day duly made a nuncupative will, which your petitioner claims was made according tolaw, and appointed your petitioner as executor of the same. Your '
petitioner alleges that said will was reduced to writing within thirty
days after the speaking of the same by said H. F. and is now herewith
offered for probate within six months after the death of H. F.; that
the next of kin having a greater interest as heirs than as legatees are
the brothers of H. F., to-wit: C. F. and D., F.; and your petitioner desiring to prove said will as other wills are proved in solemn form,
prays that the usual citation may issue to said C- F. and D. F., requiring them to be and appear at the
term of
the Court of Ordinary of said county to hear the proof of said nuncupative will, and
contest the same if they desire so to do.
The

—

J. H.
Petitioner.

No. 20.
Citation to next

of Kin.

Whereas J. H., of the county of
, claiming to be an executor of
the nuncupative will of H. E., has filed said nuncupative will in
my
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office for

probate, at the regular term of the Court of Ordinary to
county of
, on the first Monday in
18—, you,
D. E. and C. E., are hereby cited and summoned to be and appear at
the Ordinary’s office, in the court house of said county, on the first
day in
18—, then and there to attend the probate of said
will, and to contest the same if you please.
be held for the

,

,

In witness whereof, we have hereto set our hand and seal of office,
this

day of

■,

18G.

N.,

Ordinary of
Copies of this must be served according to Section 2427 of the Code,

County.

No. 21.

Form

of Order Admitting to Probate a Nuncupative Witt.
State

op

Georgia, C6unty

op

.

In

appearing to the Court, in the matter of the probate of the nuncupative will of H, F. by J H., the nominated executor of said will,
that D. F. and C. F., heirs at law necessary to be cited, having a
greater interest as heirs at law than as legatees, have been duly cited
to be and appear at the regular term of the Court of Ordinary for the
county aforesaid, and hear the proof of said will and contest the same
if they desire so to do ; that the three witnesses to said will required
by law, have all proved in open Court this day that they were present
at the making of said will ; that they were, being so present, bidden
by said H. F. to bear witness that such was his will as now presented
to this Court; that the said will was made in the last sickness of H. F.,
in the house of his habitation in said county; and it being further
proved that within thirty days after the speaking of said will by
H. F., the same was reduced to writing, which writing is here in open
Court produced, and is as follows:
Form of Nuncupative Witt, reduced to writing. “We, the undersigned,
being present at the making of H. F.’s nuncupative will, at the last
sickness of H. F., at his dwellingin said county and being called upon
by him to bear witness to his will, heard him, declare his will as follows : “ I wish my wife to have my whole estate for life, and after her
death, the same to go to my children, and my wife to be executrix of
my will.” All of which, on the third day after H. F.’s death, was reduced to writing, and signed by us at the request of the executrix.

Given under

our

hands—

A. B.

C. D.
E.F.
Form of Order Admitting Nuncupative Witt to Probate. And it appearing that the persons so cited do offer no valid objec tion by caveat
against said paper, which is now propounded in open Court, as
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ordered by the Court, that the
H. F.’s nuncupative will, and
that the executrix therein named have leave to qualify, and that
letters testamentary issue to her upon so qualifying, the said executor
having also by said witnesses shown that said will was voluntarily exe•when of sound and disposing mind and memory,
cuted by said
and was executed according to law.
H. F.’s last will, it is therefore,
be admitted to record as

same

No. 22.
Form, of

Proceedings to Prove

a

Will in solemnform.
State

To the

op

Petition, order, etc.

Georgia, County op-

Ordinary of said County:

The

petition of A. B., a resident of said State, showeth to the Ordiof said county, that on the — day of 18—, J. R., a resident of
said county departed this life, owning valuable real and personal estate
in said state, having previous to that time a paper presented with this
petition, which your petitioner claims to be his, J. R. ’s last will and to
be duly executed.
Your petitioner showeth that the following persons
are next of kin of said J. R., having a larger interest as heirs at law of
J.R. than as legatees, (viz: C. R., D. R., E. R., and L. R.,) of whom the
last alone is a minor, and all residing in said county and State, but E.
R., who resides at
in the State of
Your petitioner prays
leave to prove said will in solemn form and therefore for citation to
issue according to law to said next of kin, and that a guardian ad litem
be appointed to represent said minor when made a party to by proper
nary

,

.

service.

A. B.,
Petitioner.

No. 22 (a).
State
At

Chambers,

A. B.

day of-

op

Georgia, County

op

18—

of J.

R., having filed his petition for probate of J.
R.’s will in solemn form, and it appearing that citation should
issue to be served personally on C. R., D. R. and L. R., ordered that
the usual citation issue to be served on them ten days before the term
of this Court, and that as E. R, resides out of the State of Georgia, and
can only be served by publication, that he be cited and made a
party
by publication once a week, for four weeks in the Atlanta Constitution,
a newspaper published in the city of Atlanta, State of
Georgia, before
the
term, 18—, of said Court of Ordinary, and that this order so
G. N.
published constitute such citation.
as executor

Ordinary.
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No. 22. (b)

Citation to C. B., D. R. and L. R.
State

op

Georgia, County

op

To C. R., D. R. and L. R., of said county:
A. B., having as executor applied for probate in solemn form
last will of J. R., of said county, and having made known to the

of the
Court
that you are heirs at law of said J. R., you are hereby cited to be and
appear at the
term of the Court of Ordinary for said county, as
the will of J. R. will then be offered for probate in solemn form.
G. N.,
Ordinary.
Copies of this citation must be served according to Section 2427 of the Code.

No. 22. (e)
Order to

appoint a Guardian ad litem, for L. R., of the County of
and State of Georgia, a Minor.

,

It

appearing to the Court, in the matter of the probate of the last will
R., in solemn form, now pending before this Court, that L. R., a
minor heir at law, has been duly cited and made a party to said case:
Ordered by the Court, that O. P., he coming into Court and expressing
his willingness to act as such, be, and is hereby, made guardian ad litem
to represent said L. R. in such case.
of J.

No. 22. (d)
Form

of Order to make

party upon motion.

a

N. R.

coming into Court and showing to the Court that he is also
heir at law of J. R., of the county of
•, State of Georgia, whose
will has been offered for probate in this Court by A. B., in solemn
form, and which case is now pending' in this Court, said N. R. desiring to be made a party to said case, it is ordered by the Court that he
be, and is hereby, made a party defendant.
No. 22.

(e)

V

.Caveat.filed by next of kin to proof of J. R.’s Will.
Court

of

Ordinary

State

op

for

County

Georgia,

op

-

Term, 18—.

And now at this term of the Court come 8. R., E. R., and also O. P.,
guardian ad litem foy H. R. and D. R., and caveat the probate and
admission to record of'said J. R.’s will, because they say that, 1st: It is
not, as the petition of J. R. alleges, the last will of J. R., as said J. R.,
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at the time of

executing said will, was not of sound and disposing
2d, It is not his, J. R.’s, will, because, while exe-

mind and memory;

cuting it, he was under undue influence of his wife, S. R., and did not
freely; 3d, It is not his will, because he was led to
believe that the paper signed by him was his will, when in truth it was
another and entirely different one, that he knew nothing of, and this
imposition was practised upon him by his wife, S. R., and the witexecute the same

nesses

T. M. D„

to the will.

Attorneys for Caveators.

No. 22.

Court

op

(/)

Ordinary
State

for the

of

County

of

,

Term, 18—.

Georgia,

It

being shown to the Court in the matter of J. R.’s will, propounded
•, that due notice
•, named as executor, and caveated by
of the intention of said propounder to proceed with the proof (in solemn form) at this term of the Court has been given to
; that
the said will has been fully proven to be the last will and testament of
J. R as alleged by the propounder in his petition, by the witnesses
thereto; that none of the grounds of the caveators have been maintained: Ordered by the Court, that said will be established as J. R.’s
,

last will and testament, that the same be admitted to record, and that
said executor have leave to qualify, and upon so doing, that letters tes-

tamentary issue to him.
No. 23.

Order

allowing

Court

of

a

Legatee to

Ordinary
State

prove a

for the

of

Will.

County

Georgia,

of

Term, 18—.

Upon application to the Court by A. B., named as legatee in the will
of C. D., to be allowed to propound said C. D.’s will for probate, and
producing to the Court the renunciation of E. F., named executor to
said will, declining to accept the executorship, and the Court being
fully satisfied that said named executor will not propound said will, it
is ordered by the Court that said A. B. be, and is hereby permitted, to
propound said will, and conduct the case as propounder in the matter
of proving C. D.’s will.
No. 24.
Citation

on

Executor to prove a

Court

of

Ordinary
State

of

Will and Order.

for the

County

Georgia,

of

Term, 18—

The last will of A. B., delivered into the hands of the clerk of the
J

Court, being opened and read to the Court by said clerk, and it

appear-
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ing therein that C. D. is the duly appointed executor to carry out said
will, and said C. D. not appearing to propound the same for probate,
ordered by the Court that said C. D. appear before this Court, at th e
next term of this Court, to take such part in propounding said will fo r
probate as the law requires, and that a copy of this rule be served on
him ten d ays before said term, by the sheriff of the county.
No 25.
Court

op

Ordinary,

C. D., named as executor to a paper

Term, 18—.

purporting to be the last will of

A. B., having been, at the last term of this Court, cited to appear at
this term of the Court and propound the same for proof, and said citation

having been duly served, and C. D. not appearing as required by
citation, ordered by the Court, that E. F., named as legatee in said
paper, who comes forward and claims to propound said will, be, and is
hereby, allowed to act as the propounder of said paper.
the

No. 26.
Renunciation of

Executorship.
Georgia,

County.

To the

Ordinary of said county :
I do hereby renounce the appointment of executor, conferred on me
by the will of C. D., late of said county, and refuse to take any part
in its probate, and pray that you will duly file and record this renunciation ; and I further state, that I have not, in any manner, intermeddied with the estate of C. D.

E. F.
—

day of

,

18—.
No. 27.

Order

rejecting

a

Part of a Will offeredfor Probate.
Court of

Ordinary,
Term, 18—.
B., the Court being satisfied, from
proof offered by the caveators, that the third clause of said A. B.’s
will is illegal in this:
It is ordered, that the will of A. B., except said third clause, be admitted to record, and said third clause is hereby declared to be no part
In the matter of the will of A.

of A. B.’s will.

No. 28.
Order

declaring

Will revoked, because of Marriage or Birth of Child
subsequent to the Execution of the Will.

a

Court of Ordinary,
In the matter of D. W.’s last will, propounded by
named as an executor, and caveated by S. W., next

Term, 18—.
J. W., therein
of kin, on the
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ground that said will is revoked by the birth of

a child subsequent
will, for whom no provision is made in said will
and the Court being satisfied, from the proof made by caveator, that
this ground is fully maintained, and is sufficient cause, in law, foi
revocation, therefore, it is ordered by the Court, that the said will of
D. W. be, and the same is hereby, set aside as revoked, and should not
the execution of said

he admitted to record.

No. 29.

Proofin commonform of a Will of a person dying in a different County
from his residence, in which County aU of the Witnesses thereto reside.
I

To the

Ordinary of the county of T.
-,

the Court of

Ordinary of the county of W., and ex-officio clerk of
Ordinary of said county, do hereby certify that the last

will and testament of J. T. J.

was brought before me, the Court of Ordiof W. county, at the
term, 18—, of said Court, by one G. W.
J., m.med as the executor of said will, for probate; that it was duly
proven to the Court that said J. T. J. at the time of his death resided
in T. county; that all of the witnesses to this will lived in the
county of W. ; that said J. executed this will in the county
of W. during his last illness, where he died a few days afterwards;
that
■, one of the witnesses of said will, after being duly sworn

nary

and examined, testified that he and the other witnesses, two in number,
attested said will in presence of said J. and of each other, at testator’s request; that at time of testator’s execution of said will he was of
sound mind and memory,

and did execute the will freely and without
compulsion; and J. T. J. signed said will in the presence of the three
witnesses attesting.
,

Ordinary and Ex-officio Clerk of Ordinary of

No. 30.
Court of

Ordinary,

The last will and testament of J. T. J., transmitted

Term, 18—.

duly to the Ordiin Court, and the certificate
county attached thereto, showing said
will has been duly proven before the Court of Ordinary in
county, and so adjudged by that Court, and the provisions of the law,
respecting such a will, being complied with in all respects, it is ordered
by this Court, that said will be admitted to record, and that the executor therein named have leave to qualify, and upon such qualification,
that letters testamentary issue to him.
nary of the county
from the Ordinary

of
of

■.

being

now
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No. 31.

Order, when several Executors
The will of A. B.,

are

appointed to different par is of the Will.

being duly proven at this term, and ordered to

be recorded: It is further

ordered, that the executors therein named

have leave to

qualify, to execute such parts of A. B.’s will as they are
specially intrusted with, and letters testamentary issue, requiring them
to execute such parts of said will as they are severally made executors of by the testator.
No. 32.

Renunciation, when Executor of A. B. renounces as Executor of
O. B., upon whose Will A. B. was an Executor.
And now,

a

Will of

open Court, comes G H., appointed executor of the
B., and while offering for probate the will of A. B., renounces and refuses the executorship of the will of C. D., of whom
A. B. was an executor, and hereby declares that, in his acceptance of
the executorship of A. B.’s will, he means only to accept that executorship, and not the one he is entitled to by virtue of being an executor of

in

last will of A.

A. B.

G. H.
No. 33.
Order when Executrix Marries.
It appearing to the Court that A. B., duly qualified executrix of C.
D., has recently intermarried with one E. F., it is ordered by the Court
that the letters testamentary granted to her having abated by such marriage, and the said E. F., with whom she has intermarried, appearing
in open Court, at the regular term, and demanding letters of administration, with the will annexed, and tendering bond, with G. H. security, in the sum required by law, and in proper form, which is hereby
accepted by the Court: It is ordered by the Court, that such letters of
administration, with the will annexed, issue to him.
This form

applies to

an

administratrix and guardian.

No. 34.

Proceeding to compel the production of a Will.
To the

-, State of Georgia:
Ordinary of the County of
petition of J. S. sheweth that A. S. departed this life in said
county, January 25th, 1856, possessed of large real and personal prop-

The

♦
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-

erty, having, some time before his death, executed his last will and
testament, and appointing therein your petitioner his executor, which
will was left with

for safe keeping; that soon after the death
for this will, and
petitioner applied to
requested the same to be delivered into the hands of the Ordinary of
-, for the space of six
county for probate, which request said
months, has neglected to comply with, well knowing the death of A. S.
Wherefore, your petitioner prays process may issue in his favor against
said
•, requiring him to show cause why he should not be fined
one

of said testator, your

and

imprisoned until said will is delivered to the

proper person.

J. S.
Sworn to and subscribed before

me

in open

Court, this 2d day of

January, 1856.
G. G. N.
Ordinary.
Court

of

Ordinary
State

of

for the

County

Georgia,

of

—

Term, 18—.

Upon hearing the above petition of J. S., it is ordered by the Court,
show cause, to-morrow morning, why he should not
that said
be fined and imprisoned until said will is delivered, and that a copy of
said affidavit, and of this rule, be served on him at once.
This Court

having, on yesterday, passed a rule nisi upon petition of
to show cause why he
S., duly filed and sworn to, requiring
should not be fined and imprisoned for neglecting to produce, for probate, the will of A. S.; and the said
having been properly served
with such rule, and making no answer to it; therefore it is ordered by
this Court, that the sheriff of
-, and
county seize the said
imprison him in the common jail of the county until the said will of
A. S. is delivered up by him.
J.

No. 34 (a).
Petition

for Probate of Will accidentally lost or destroyed.
State

of

Georgia, County

of

To the

Ordinary of said county:
The petition of A. B. sheweth that C. D., a resident of said county,
departed this life on the
■, in the year 18—, owning
day of
valuable real and personal estate in said State, leaving as heirs at law,
who are more interested as heirs at law than as legatees, the following
persons, viz.: C. D., E.
which your petitioner,

F. and G. H.; that said C. D. left a will, of
resident of said county, was named executor,
and which was not revoked by said C. D. at the time of his death, and
has, since the death of said C. D., been accidentally destroyed by fire,
which destroyed the house wherein said will was deposited. Your pe-
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titioner herewith

presents a copy of said will, marked Exhibit A, and

be established as C. D.’s last will, and that
0. D., E. F. and G. H., to be and appear on
the
18—, at the regular term of the Court of Orday in
dinary, to attend the Probate in solemn form of said will, and that
subpoena issue to 0. M., E. M. and P. M., the witnesses to said lost
will, then and there to appear and testify on the probate of said will.
This
■
18—.
day of
prays that the same may
citation may issue to said
,

,

A. B„
Petitioner.

No. 34 (b).
Order admitting to probate a
State
At

Will accidentally destroyed.
op

Georgia, County

op

.

regular term of the Court of Ordinary, held this — day of
18—,in and for said county. It.appearing that A. B. did, on the —
day of
, 18—, file his petition to
prove, in solemn form, a certain paper accompanying said petition, marked Exhibit (A), as the
last will of C. D.; that due notice has been given to the heirs at law
and parties interested; that said will was accidentally destroyed, as
alleged; that the execution of the same has been duly shown; that the
contents have been substantially proved, as' alleged in said copy: It is
therefore ordered that the said copy, as follows: (here set it forth), be,
and and the same is hereby, established as the last will of C. D.
a

,

No. 35.

Will.
State

op

Georgia, County

op

.

Last Will of A. B., of paid county.

Item 1st.

Intending this to be
by me.

my

last will, I hereby revoke all wills

heretofore made

Item 2d. I wish my executor, as soon as

possible after my death, to
debts, and desire that the money and property embraced in the
residuary clause of this will, be used for that purpose; and if a sale of
property is necessary, I wish him to select from it that which can be
best used for that purpose, and empower him to sell the same publicly
or privately, as he may think best.
Item 3d. I give to my wife the plantation whereon I now live, with
such stock of any kind, and provision for one year, as she may select
from the whole of my stock and crops on hand at the time of my
death, which provision is intended in lieu of dower, and if she claim
dower, I give the whole of the property herein willed her to my son
pay my

18
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in trust for the sole and separthe following
,
and the power, with consent of
said
said
her trustee, to sell and exchange the same, to be held on
the same trust, and with full power to will the same as she may choose.
Item 5th. I give to my unmarried daughter,
free from the
debts or contracts of any husband she may marry, my
-, for her
sole and separate use, with full power during her marriage, if she marries, to sell or will the same.
Item 6th. I give to all the children my brother
may have,
at his death, the small farm belonging to me, known as the
Item 4th. I

give to my
of my daughter,
she to have possession of

friend,

ate use

,

wife of

,

,

,

,

,

Place.
Item 7th. To

,in trust for my unfortunate son
myfriend,
by him, and rented annually, and the proceeds applied
should be compelled
for his support; and if, at any time, said
be held

to

to take the

benefit of any

in said
he

same

to cease,

in fee

insolvent

or

bankrupt law, his whole interest
to have

the trust to, expire, and said

simple.

I give upon this condition :
Item 8th. To my son
-, the
if he dies without children, the same to belong to his two sisters, to be
held by them as the property given to them in this will.
Item 9th. I

'thousand

give to my minor sons,
dollars each, and I appoint

-,

the

sum

of two

testamentary guardian,
both of this property willed to them and their persons.
Item 10th. I give and bequeath to my son
all the rest and
residue of my estate.
Item 11th. I do hereby appoint
executor to this my .will,
and as extra compensation .for his service, over and above commis
sion, I give him the sum of five hundred dollars, to be taken from the
residuary funds.
In testimony whereof, I have hereto set my hand, this
day of
18—.
,

,

,

T. P.

Signed and published by T. P.,
his last will and testament,

in

as

our

witnesses thereto, by his
request, this■day of18-,
we signing as witnesses in his prespresence, as

ence.

W.

J.,

T. J.,
D. A.,
Codicil to last Will

of T. 11.

Item 1st. Satisfied that my executor will receive commission suffi
cient as a compensation for his service as such
executor, I do hereby

revoke the

legacy of five hundred dollars given him.

•
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Item 2d.

Having purchased

a tract of land since the execution of my
18—, I will the lime to my son
.
In witness whereof, I have heretff set my hand, this
day of

will, dated
■,

■,

18—.
T. P.

Signed and published by T. P.,
a

as

codicil to his last will, in our pres-

ence.

as

witnesses thereto, by his

request,

■,

18—,

we

signing

as

witnesses in his presence.
W. J.,
'

T. .1.,
D. A.
No. 35

(a).

Clause conveying Property to Testator’s Children, to be under the Control

of his Wife as a Trustee, with Power to divide it out upon Marriage or Majorily of the Children.
I will all the residue of my

estate to my children, the same, however,
wife until the children severally become
of age or marry, when she will set off to such child, so becoming of age
or marrying, an equal part of the property herein conveyed.
In the
event of my wife’s marriage her trusteeship to cease, and my friend'
is hereby requested to take charge of all the property herein
to be under the control of my

conveyed, hold and divide the

same as
No. 35

herein provided for.

(6).

Property to the Wife and Children equally; with a Provision
keeping it together and dividing it out upon Marriage of the Wife
Children, or the Majority of the Children.

Clause giving
as
or

to

1 will to my wife and children all the rest of my estate to be kept
together for the joint use and benefit of them all, and as the children
marry or become of age, each one so marrying or becoming of age,
shall receive one equal part, to be set off by my wife
If my wife mar.
ries, she is to receive an equal part with the children, to be ascertained
county, at
by appraisers appointed by the Court of Ordinary of
the request of my wife, and the residue is then to he taken charge of
by my brother, J. H. A., and held by him as trustee.

No. 35
Clause

(c).

giving Property equally to Wife and Children, and providing for a
Majority of the Children, and the Mode of
the Wife of her Share.

Division upon Marriage or
Division and the Selection by

I will to my

wife and children all the rest of

my estate, to

be kept
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together for the joint use and benefit of the whole in maintaining, edu-

eating and supporting them, and 9s the children become of age or
child as marries or becomes

marry, an equal part is to be set off to such
of age, by appraisers to be appointed by the

Court of Ordinary of

county, at the request of my wife or of said child, said appraisers, in
making the division, to reserve for my wife such property as she may
select, not exceeding one share, to become after each division, if my
wife

so

prefers, common stock.
No. 35

(d).

Children, and providing for the Wife
give away such Parts as she may please, upon Marriage or Majority of
the Children, and for final Equality among the Children.

Clause giving Properly to Wife and
to

I will to my wife and children all the rest of my property to be kept
together by my wife for the joint use and benefit of the whole, and as
the children become of age or marry, my wife shall select for them from
the property given in this clause such portion as she thinks best, and
at her death, the property remaining after all the children are made
equal with each other in what has has been given off from the property
given in this clause, shall be equally divided between them, or the heirs
of such as may then be dead.

No. 35
Will of a

(e).

Married Woman, who has Property of her

Whereras, Under

own.

•,
and by
marriage settlement made
father, A. B., and also
-,
I am entitled to certain propthrough a deed of gift made
erty, to wit (describe the property), and I am empowered to will the
same as I choose; I now, therefore, in order to execute said power, do
will that my husband, A. D., have the use and enjoyment of said property, providing therefrom for my children, liberally and justly, both

a

,

virtue of the last will and testament of my
,

for their minds and

bodies, and at his death the same, or whatever may
remain, shall be equally divided between the children who survive me.
This will must he executed

as

all other wills.

No. 35

(/).

Clause in relation to Executors
It is my

making Returns.

will that the executors herein appointed shall not, as required
by law, make annual returns to the Court of Ordinary, but shall make
returns at such times as they think proper, and shall have the usual fees.
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No. 35
Clause in Relation to

(g).

Appointment of Aew Trustees.

Whereas, Under this, my last will, trustees are appointed for my
married

daughter, and my son A. B., and for other purposes connected
will, I do hereby declare and provide in relation to these trustees, that any or all of them may resign their office hy filing with the
county a written resignation, and their successors
Ordinary of
may be appointed by the Superior Court, on petition of the renouncing trustee, or of the parties interested, and shall not he required to
give bond and security.
with my

No. 35
Clause in Relation to

(7i).

Settling Disputes between Legatees.

I do that it is impossible to prevent disputes arising out
of wills, I do hereby provide that if any dispute arise out of my, will,
my executor shall submit the same to the determination of three honest,
intelligent and disinterested legal gentlemen, to be selected hy him,
whose decision filed with the Ordinary of the county shall be conclusive
on all the parties interested, and who shall he paid from the property
in dispute a reasonable fee for their services in the matter.
Knowing

as

No. 35 (»).
Clause

changing

a

Trusteeship vested in the Wife.

Having appointed, by his will, my wife trustee for certain children,
declare, in event of her marriage, that the trusteeship vested in
her shall cease, and A. B., my friend, shall then be the trustee for said
persons in the place of my wife, and shall have all the rights and
privileges of an original trustee.
I

now

No. 35
Clause

(J).

requiring Plantation to be kept

I will that my plantation,
and farming utensils, my

up.

and all the stock of every kind thereon,
executor keep together for the use of
my wife and children, with full power to sell or exchange any of
the personal property, and re-invest, applying the net proceeds yearly
to the support and education of my wife and children.
If my wife
should marry, my executor will set apart a share, equal to that of
each child, of the property herein conveyed, and pay the same to her
in property or in money, as he may think best. And the residue is to
be kept together till my youngest child becomes of age, only the net
yearly proceeds to be applied to the benefit of my children. When
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whole
life,

my youngest child becomes of age, my executor is to divide the
of the property remaining equally between my children then in

be deceased; and to effect the division,
make sales of whatever property is necessary to ac-

and the heirs of such as may
my executor may

complish the purpose.
No. 35 (l).
Clause

giving

a

Trustee certain Power to pay over Income to Parents or
Children.

I will to my friend
■, in trust, all my Georgia Railroad stock, 100
shares, to be held by him, and the proceeds of the same to be applied
for the benefit of my grandchildren, the issue of my daughter —■—,
in such way as he judges best, giving him full power to put the proceeds in the hands of said
for application, or to apply the same
himself

directly.
No. 35

Clause

(m).

substituting Children of Deceased Childrenwho may diebefore Time
of Division.

I will to my

■, all my property during her lifetime, and
wife,
equally divided between her children then in life, and
the issue of such as may be then deceased leaving issue; and if no such
issue is then in being, between the surviving children alone.

at her death to be

'

No. 35

(n).

Clause giving Testamentary Guardian authority to spend more than the
Annual Income.
I will to

•, to hold as testamentary guardian of his son
grandson, all my stock in the bank of the State of Georgia, to ap—’s education and maintenply the proceeds of the same to his,
ance.
If at any time, for any reason, such proceeds are not sufficient
to educate and maintain him in the very best manner, said guardian is
hereby invested with full power to sell such portion of said stock as he
finds necessary, and apply the proceeds as the income herein provided
,

my

for.
No. 35

(o).

Clause in Relation to Advancements.
I will that all the residue of my property
my children;
shall be made

be equally divided among
but before the division is made, I desire all the children
equal from said residue, each child to account fully for
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whatever

property or money I may have given him or her. And the
receipts in my possession, for money advanced and lent to
my children, I wish not to be considered as debts, but as advancements,
irrespective of the age of the same.
notes and

No. 35

Clause to prevent
I will,

if

{p).

Legatees from trying to set aside

a

Will.

herein named as a legatee shall endeavor, in any
manner whatever, directly or indirectly, to set aside this will, or to defeat any clause of the same, the legacy willed to him or her shall immediately vest in the legatees who do not take a part in such effort.
any person

No. 35
Clause in Relation to

taking

an

(?).

Inventory from the Tenant for Life.

Whereas, by my last will, a considerable amount of property is given
to
for life, with remainder over, I declare as my further wish
in relation to the same, that my executor, upon delivering up said legbesides taking the usual receipt, shall also take from said
acy to
an accurate inventory of all said legacy to him, signed by said
and file the same in the office of the Ordinary of
■county,
,

,

for the

protection of the remainder

men.

No. 35

(»).

Clause of a Will, relative to change of Property, and Reinvestment of the
Same.

Whereas, by this my last will, it is specially provided that certain
my property shall be held by persons herein named, in
trust, now, for the convenience and benefit of the parties interested in
the trust property, I do hereby provide and declare in relation to the
same, that whenever said trustees or their successors in office determine
it is best so to do, the property held in trust may be sold publicly or
privately by them, and the proceeds invested again in such other property as they deem most advantageous, which proceeds again may be
sold and reinvested as before, and so again as often as such trustees

portions of

shall deem

right and proper.
[This clause may be altered by requiring the trustee, before sale, to get the cousent of
interested.]

the person

No. 36.

Express Revocation of a Will.
Statb of Georgia, County of
I, A. B., of said county, having on the
18—, made my last will and testament, and having con
.

This is to show that

day of-
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eluded to revoke tlie same, do now,
and declare it to be no longer valid.

by this writing, revoke said will’

July-

•,

18—.
A. B.

Signed and published by A. B., in
our presence, and we attesting this
writing, at his request, in his presence.

W. J.,
g. p.,
o. N.
No. 37.

Republication of a Revoked Will.
State

Georgia, County of-

of

I, A. B., having revoked my will, executed 10th July, 1857, do hereby republish said will and restore the same.
A. B.

Signed and published by A B., in
our presence, and we attesting this
writing in his presence, and at his request.
M. A.,
N. A.,

P. A.
No. 38.

Republication of

a

revoked Will by Indorsement thereon.
State

of

Georgia, County

of

•

I, A. B., declare the within will to be republished.
A. B.

Signed and published by A. B.,
in our presence, and we attesting the
republication in his

presence.

O. B.
C. B.
D. B.

No. 39.
Letters

Testamentary.
Georgia,

By

-,

Ordinary of

County.
concern, that

County.

Know all whom it may
on the first
in
,
18—,
the last will and testament of J. R., deceased, at the time of his death
a citizen of said county, was
legally proven at a regular term of the
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Court of

Ordinary,

time

order

an

was

a copy of which is annexed, duly certified, at which
also taken to allow J. R., named executor in said

will, to qualify, and that letters testamentary should issue to him upon
qualifying as such executor: Now, therefore, the said J R., having
taken the oath of office, and complied with all necessary prerequisites
of the law, is legally authorized to discharge all the duties of an executor on the will of J. R., to administer the property of said deceased
which is devised, according to the will and the law of the land, to
render a true and perfect inventory and appraisement of all and singular the goods and chattels, rights and credits of said deceased, and
make returns of them to the Ordinary of
county; and, further.
to report annually to the same officer the situation of said estate, his
actings and doings, until his executorship is fully discharged, and to
fully execute said will.
Given under my hand and official seal, the — day of
, 18—.
Ordinary of

County and ex-officio Clerk.

No. 40.
Form

of Proceeding when
health,

<»• any

an Executor desires to resign on account of iU
other ground set forth in the Code.

State
To the
The

of

Georgia, County

of

Ordinary of said county:
petition of A. B.,

that at the

as executor

of the last will of C. D., showeth

term of

18—, of the Court of Ordinary of said county,
he was duly appointed executor of the last will of C. D., and qualified
as such; that he continued to act in that capacity from that term until
this term; that he has not yet executed said C. D.’s will fully; that for
the last six months he has been afflicted with sickness, which has
now assumed a chronic form, of which he will not soon, if ever, recover; that from this sickness he is not able to discharge the duties
of executor of C. D.; that he desires, on account of his sickness, to
resign his office of executor, which E. F., of said county, is willing*
as administrator with the will annexed, to finish the execution of, he
being a suitable person, qualified, and entitled to accept the trust:
Wherefore, your petitioner prays that citation may issue to said
to
appear at the
term of the Court of Ordinary of said county, and
show cause, if any they have, why this petition should not be granted.
A. B.
Petitioner.

Applies also to administrators and guardians.

306

APPENDIX.

No. 40
Order

Court

op

The above and

(a).

allowing Resignation of Execuior.

Ordinary for said County,
Term, 18—.
State op Georgia, County op
,

foregoingpetition of A. B. to resign the executorship of
proof being shown
the citation issue as

C D., being read and considered, and sufficient
for allowing a citation to issue, it is ordered that

prayed for.
No. 40
Final Order
State

op

allowing

an

(b).

Executor to Resign

on account

of III Health.

Georgia,
Court

op

Ordinary,

por the

County

op

Term, 18—.
The

petition of A. B., executor of the last, will of C. D., presented
term of the Court of Ordinary, being duly
to this Court at the
proved, he showing a sufficient reason wiiy he should be allowed to
resign his trust as executor, and the usual citation having issued to
E. D., who was named by him in his petition as a suitable person, entitled to, and willing to accept, the office of administrator with the will
annexed of C. D., and said E. D., appearing in open Court, and agreeing to accept the office of administrator with the will annexed of C. D.,
and the next of kin of C. D., viz : F. D., O. D. and G. O., having been
duly cited to appear, and show cause at this term, if any they can,
why said A. B.’s petition should not be granted; and making no
sufficient objection, it is therefore ordered, that said A. B.’s petition
be, and is hereby, granted, and that he be discharged from said exeditorship, according to the terms of the law, upon his making a full
account and settlement with E.

D., when he receives his letters of
C. D.’s estate.

administration with the will annexed upon
No. 41.
Caveat

against granting Letters Testamentary to
Court

op

Ordinary,

And now, at this term of the Court, comes
the last will of

as

Executor of

.

Term, 18—.
a

legatee under

this day admitted to record, and caveats the
-, named in
said will as exgranting letters testamentary to
■,

ecutor.

1st. Because said
has no legal residence in the State of
Georgia, having removed to the State of
2. Because said
is not of sufficient age to take upon himself the office and duty of executor.
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3d. Because since the appointment of
as such executor, a fact
the testator, and which he had no means or
totally unknown to
has become a common drunkopportunity of finding out, said
ard, totally unfit to discharge the office of executor.
P. Q..
Attorney for E. P.
This form of caveat may be applied to cases of administrators or guardians,

No. 42.

Proceedings to Remove
State

an

Executor.

Georgia, County

of

of

To the

Ordinary of said County :
The petition of E. D. shows that he is

legatee under the will of C.
Ordinary of said county,
was duly admitted to probate, and a copy of which is hereto annexed,
marked Exhibit (A), of which will A. B was appointed executor,
and did, at such term, by leave of the Court, qualify as such, and has
continued to act as such until this time.
Your petitioner complains
that said A. B. has not demeaned himself as such executor according
to law, in this, that he has sold and applied the property of C. D.’s
estate, being 100 shares of stock in the Bank of Augusta, Ga., to pay
his own debts, which, under said will, belonged to petitioner, and has
become, since his qualification, insolvent, and has become so internperate as to be incompetent to attend to the duties of executor, all of
which grounds your petitioner is ready to prove, and from which
grounds great loss and injury will certainly accrue to your petitioner
as such legatee.
Your petitioner therefore prays that said A. B. be
term of this Court and show cause,
required to appear at the
if any he can, why his letters testamentary should not be revoked, and
that a copy of this petition, and the order thereon, be served on said
A. B. ten days before the term of said Court.
D., which, at the

a

term of the Court of

E. D„
Petitioner.

Subscribed and
This form

can

sworn

be need

to before

me

this

18-•

day of

Ordinary.

against administrators and guardians.

No. 43 (a).
Order

against Executor to show Cause why he should not be Removed.
Court

of

Ordinary
State

It

for the

of

County

Georgia,

—

of

Term, 18—.

appearing to the Court that the petition of E. D., to remove A. B.
from the executorship of C. D.’s estate, for certain grounds in said
petition stated, shows sufficient reasons for granting the rule in said
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petition prayed for, it is therefore ordered that a copy of said petition,
term
and of this rule, be served on said A. B , ten day before the
of the Court of Ordinary for said county, and that he show cause at
such term, if any he can, why said letters testamentary should not be
revoked.
No. 42 (b).
Court

op

Ordinary
State

County op
Georgia,
Term, 18—.

for the

op

appearing to the Court that the petition of E. D. against A. B.,
18—, calling on
D., filed on the
day of
A. B., to show cause at this term why his letters testamentary should
not be revoked, for the reasons in said petition set forth, and the order
of this Court
of this Court on said petition at the
term, 18
have been duly served on A. B., and that the grounds of said petition
have been fully proved, and no sufficient defense to said grounds
shown, it is therefore ordered that said letters testamentary granted to
A. B. be, and the same are hereby, revoked.
It

executor of C.

,

No. 42
Petition and Order to

compel

(c).

an

Executor to give Security.

To the

Ordinary of
County:
The petition of A. B., legatee under the will of C. D., showeth that
E. F., the executor of C. D., duly qualified by this Court, is mismanaging the estate of his testator in this, that he has paid as debts of CD. certain false claims, particularly a claim of L. M. on C. D., which
had been paid in C. D.’s lifetime, of which E. F. had full knowledge;
he therefore prays a rule nisi requiring said E. F., as such executor, to
show cause, at the next term of this Court, why he should not give
security for the execution of said C. D.’s will.
A.
(For form of rule nisi,

see

No. 42.

Pule Nisi against
It

B„
Legatee.

previous form.)

(d.)

Executor when served by Publication.

appearing to the Court, from the petition of A. B., legatee of C.
D., duly sworn to, that E. F., executor of C. D., has been guilty of
mismanagement of C. D.’s estate, in paying the debt of L. M., which
was well known to him to have been paid off in the lifetime of C. D.
by him, it is ordered by the Court, that said E. F. show cause at the
next term of this Court why he should not be removed from office;
and as it appears also to the Court that said E. F. has removed out of
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the limits of

county, and cannot therefore be served by the
of the rule: it is ordered by the Court, that a copy
be published in the
•, once a week for three weeks'.

sheriff with
of the rule

a

This form may

copy

he used

as

to administrator and guardian.

No. 43.

Proceedings to obtain Letters Testamentary under the Act of March 2d,
1874.

State

op

Georgia, County

op

.

To the

Ordinary of said county—
The petition of A. B., shows that C. D., a resident of Canada, a
foreign country on the — day—18—, departed this life, having property, viz: real estate in said county, leaving a last will disposing of
the same to E. D., and appointing as executor for that part of his estate, your petitioner, who is a citizen of said county and State;
that said will has been duly proved and admitted to record in the proper Court of Canada, a copy of which is herewith annexed, marked
exhibit (A.,) and of the record containing the probate of the same,
duly authenticated by the seal of the Court where said will was admitted to probate: wherefore your petitioner prays that testamentary letters shall be granted to him at the next regular term of said
CourtA. B.,
-, day of
18—.
Petitioner.

No. 43 (a).
Order
Court

op

on

Form 43.

Ordinary

por the

County
State

op

op

,

Georgia.

At

a regular term of said Court, held on the
day of
18—.
petition of A. B., filed in the Ordinary’s office of said county, on
the
day of
with the exhibits thereto attached, praying for
letters testamentary on certain real estate of C. D., a citizen of Canada, a foreign country, being duly supported by the proper proof, and
said Court being furnished with a duly exemplified copy of C. D.’s
last will, it is ordered that letters testamentary do issue to said A. B.,
as prayed for,upon the real estate of C. D., in said county and State.

The

No. 44.

Application for Temporary Letters of Administration and Order.
To the
A. B.

Ordinary of

County, Georgia:

respectfully showeth that C. D., a resident of said county until
his death, which happened on the•day of
, 18—, has left a considerable estate, real and; personal, in said State, and died without a will;
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that, on account of the length of time required by law to advertise for
permanent letters of administration, and the circumstances of said
C. D.’s estate, great loss and injury may happen, unless temporary administration is granted immediately on C. D.’s estate; and that she is
entitled bylaw, being wife of said C. D., to be appointed his administratrix.
In conclusion, she would state further, that the estate of C. D. is worth five thousand dollars, and that she resides in
said State.

A. B.
No. 44 (a).
-,

18—.

application of A. B. for temporary letters of administration on
the estate of C. D., late of
county, being before me for action,
and being satisfied by proper proof that her application should be
granted: It is therefore ordered that temporary letters of administration on said C. D.'s estate issue to said A. B., she giving bond and security, in the sum of ten thousand dollars, unto E. F., as security, and
The

that she take the usual oath.

Given under my

hand and official signature.
G. N.
Ordinary and Ex-Officio Clerk of Ordinary.

No. 44 (5).
Letters

Temporary.

State

op

Georgia, County

op

.

Ordinary of said county, to A. B.—Greeting:
Whereas, it has been represented to me that C. D., late of said county,

By

,

deceased, died intestate; that the said C. D., at the time of his death,
possessed of considerable property in said State; that there is great
danger of waste of said estate for the want of due and legal administration being had on the same: Therefore, etc., know all men to whom
these presents shall be made known, that I, G. G. N., Ordinary of the
county aforesaid, have this day appointed you, the said A. B., administrator of all and singular the goods and chattels, rights and credi ts, of
the said C. D., deceased, temporarily to collect, take care of, and preserve from waste, the real and personal estate Qf the said 0. D., in terms
of the the law, to the use, benefit and behoof of those who have a right
thereunto; to take into your hands and possession, and keep safe from
any waste, all the goods and chattels, rights and credits, of him, the said
C. D., deceased, until due and legal administration caD be had; to
make, or cause to be made, a true and perfect inventory of all and sinwas
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gular the goods and chattels, rights and credits, of the said C. D., desame so made, to return into my office, on or before the

ceased, and the
first

in

Given under my

hand and seal this

day of

■,

18—.

G. G. N„
Ordinary.

No. 45.
Order where temporary

Administrator is appointed by the Court of Ordinary.

Court

op

Ordinary,

Term, 18—.

The Court of

Ordinary of said county having, at this regular lerm,
in the matter of C. J.’s will, propounded by H. J., and caveated by
J. J., refused to admit said will to probate; and appeal having been
taken from the decision of the Court to the Superior Court of
county, and the circumstances of the case requiring a temporary administrator on C. J.’s estate, until such appeal is disposed of, and D. J.,
one of the next of kin, and a suitable person, having filed his petition
praying to be appointed such temporary administrator: It is ordered
by the Court, that he be, and is hereby vested, with such administration,
upon his giving bond and security in the sum of twenty thousand dollars, said J. J. to be his security, and that letters temporary issue to
him, after giving such bond and security, and taking the usual oath.
No. 46.

Temporary Administrator’s Bond.
Georgia,
Know all

County.

by these presents that we, D. R principal, and J. R.,
security, are bound unto the Ordinary of said county, and his successors in office, in the sum of twenty thousand dollars, for payment of
which we bind ourselves, our heirs and assigns, jointly and severally.
Subscribed with our hand and sealed with our seal, this
day of
18—. The condition of this bond is such, that whereas D. R.
has been appointed the temporary administrator of C. R.; now, if said
D. shall collect and preserve from waste all the goods, chattels, effects,
rights, credits and property of said C., and make a true inventory of
all such estate, and surrender up said property, with the inventory,
unto the legal and proper administrator, when appointed, on C. R.’s
estate, then the bond to He void, else to remain in full force.
men

,

,

D. R„
Principal.
J. R.,
Security.
Tested and approved by
G. G. N.,
Ordinary of
county.
*

[L. S,]
[l. s.]
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No. 47.
,

Application for permanent Administration.

Ordinary of
county:
The undersigned, a citizen of, and residing in, the State of Georgia,
of lawful age, and next of kin to C. D., formerly of said county, (who
•, 18—, residing
departed this life, intestate, on the
day of
at the time of his death in said county of
worth about $30,000 in
lands in said State), respectfully sheweth to the Court that he desires a
citation to issue in his behalf calling upon all persons interested to
show cause, at the proper time and place, why letters of administration upon said C. D.’s estate should not be granted to him. Further,
your petitioner showeth that he is qualified to become such administrator, and will faithfully administer said C. D.’s estate.
To the

,

A. B.
Petitioner.

At Chambers,

Court

Ordinary.

op

•, 18—.
day of
The foregoing petition of A. B. to become administrator of C. D., of
said county, having been considered, ordered that the usual citation

issue in his behalf.
G. G.

Ordinary, etc., of

—

—

N„
County.

No. 48'.
Citation.

Georgia,

County.

To all whom it may concern: A. B. having in proper form applied
to me for permanent letters of administration on the estate of C. D.,
late of said county, this is to cite all and singular the creditors and next
of kin of C. D., to be and appear at my office within the time allowed
by law, and show cause, if any they can, why permanent administration should not be granted to A. B. on C. D.’s estate.
Witness my hand and official signature.

G. G. N.
■,

Ordinary.

18—.
No. 49.
Order granting Administration.
Court

Citation

op

Ordinary,

Term, 18—.

having been duly issued and published, requiring ajl and
singular the next of kin and creditors of C. D. deceased, late of said
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county, to appear at this term, and show cause, if any they could, why
permanent letters of administration should not be granted to A. B., of
said county, and the parties so cited making no valid objection in the
premises: It is ordered by the Court that letters of administration issue
to A. B. as administrator of C. D., upon his giving bond and security
in the sum of ten thousand dollars, with E. F. security, and taking the
usual oath of office.

No 49
Order

(a).

appointing C. D. Administrator
Court of

on a

Citation issued for A. B.

Ordinary,

Term, 18—.

It

appearing to the Court that a citation, issued in proper form, has
been published for the lawful time, calling upon all persons interested
at this term to show cause, if any they can, why letters of administration
should not be granted to A. B., a creditor of C. D., and it further appearing to the Court, by the statement of A. B., in open Court, at this
term, that he declines the appointment of such administrator of C. D.,
and waives all right thereto: It is therefore ordered by the Court, that
said E. F. be, and he is hereby, appointed administrator of C. D., on
his giving bond and seecurity (G. H. to be his security) in the sum of
one thousand dollars, and taking the usual oath of office.
No. 50.

Application for Administration by a person selected by next of kin to Administer.

State
To the

of

Georoia, County

of

Ordinary of said county—

The petition

of A. B., of said State shows, that C. D. died intestate
■day of
18—, a resident of said county, owning at the time
of his death, real and personal estate, worth about five thousand dollars, in said State, and that said C. D. left as his next of kin only three
persons, E. D.,F. D. andG. D., and an estate entirely solvent, that said
next of kin have by their writing annexed to this petition selected
your petitioner to administer on said estate—wherefore, your petitioner
prays citation to issue as usual, calling upon all interested to show
■term of the Court of Ordinary
cause, if any they can at the next
of said county, why letters administration should not be granted on
C. D.’s estate, aforesaid, to your petitioner.
•18—.
This
day of
on

the-

A. B„
Petitioner.
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No. 50

(d).

Ordinary’s Office for County of

State
At Chambers

of

,

Georgia.

.

foregoing petition of A B., for lette s of admistraon C. D.’s estate, being read and considered— ordered that a citaprayed for by him issue.

The above and

tion
tion

No. 50

'Citation for a person

(5).

selected by next of kin to Administer.
State

of

Georgia, County

.

To all whom it may concern: A. B., of said State, having
form applied, as a person selected by the next kin, for letters

in proper
of adminstration on estate of C. D., late of said county, this is to cite all and singularto the creditors and heirs of C. D to be and appear at my office at
the
term of the Court of Ordinary of said county, and show c .use,
if any they can, why permanent letters of administration should not
,

be

granted to said A. B. on C. D.’s estate.
official signature, this
day of

Witness my

,

18—.

Ordinary of

county.

No. 51.

Application for Letters of Administration by a Creditor.
State

of

Georgia, County

of-

To the

Ordinary of said county :
The petition of A. B., of said State, shows that C. D., of said county,
a resident, died intestate on the
day of
18—, owning real and
personal estate worth one thousand dollars in said State, that said C.
D., at the time of his death was insolvent, and your petitioner is the
largest creditor of said C. D., and therefore entitled to the administration on C. D.’s estate; so your petitioner prays that citation may issue in his behalf, calling upon all persons interested to show cause, if
any they can, why letters of administration should not be granted to
him

on

C. D.’s estate at the

term

18— of said Court of OrdiA.

nary.

B.,

Petitioner.

No. 51 (a).
Ordinary’s Office, County of
State of Georgia,
,

At Chambers
The above

.

application of A. B. for administration on C. D. ’s estate
being duly considered, ordered that the citation prayed for do issue.

315

APPENDIX.

No. 51 (i).
Citation for a

Creditor Applying for Administra tion.
State

op

Georgia, County of

To all who it may concern: A. B., of said State, having in proper
form applied to me as the largest creditor of C. D., for permanent leton the estate of C. D., late of said county—this
singular the creditors and heirs of C. D., to be and appear at my office, at the
term of the Court of Ordinary of said
county, and show cause, if any they can, why permanent lettters of
administration should not he granted to A. B. on C. D.’s estate.
G. G. N.,
Witness my official signature,

ters of

administration

is to cite all and

Ordinary of
This

day of

—

County.

18—.

No. 52.
Petition

for Administration, with Will Annexed.
State

op

Georgia, County op

To the

Ordinary of said County:
The petition of A. B., of said State, shows that C. D. died a resident of said county, on the
day of
18—, owning real
and personal estate to the value of one thousand dollars, and testate; that the will of said C. D. was duly proved and admitted to
record in said county by the proper Court, and one E. F. was appointed executor of said will, and continued as such executor until the
-, 18—, when he died intestate, leaving the will
day of
unexecuted; that your petitioner is, as next of kin of C. D., entitled to
administration, with will annexed, of the estate of C. D., and therefore prays a citation to issue in his behalf, calling upon all persons interested to show cause why administration, with the will annexed, on
the estate of C. D. should not be granted as prayed for, at the
term, 18—, of said Court of Ordinary.
,

A. B.,
Petitioner.

No. 52
Ordinary’s Office County
At Chambers

(a).
op-

-,

State

op

Georgia.

.

The above and

foregoing petition of A. B., for letters of administraannexed, on C. D.’s estate, having been read and considered: Ordered, that citation issue as prayed for to said A. B. on
tion with the will
C. D.’s estate,

with will annexed.
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No. 52

Citation for

(4).

Administration, with the Will Annexed.
State

op

Georgia, County

of-

To all whom it may concern: A. B., of said State, having applied
me for letters of administration, with will annexed, on the estate

to
of

C. D. late of said county, this is to cite all and singular the creditors
and next of kin of said C. D. to be and appear at
term, 18—, of
the Court of Ordinary of said county; and show cause, if any they can;

.

why letters of administration, with the will annexed, should not be
granted to said A. B. on C. D.’s estate.
Witness my official signature this
-, 18—.
day of
G. G. N„
Ordinary.

No. 53.
Petition

for Administration de bonis
State

To the

op

non.

Georgia, County of

Ordinary of said county:

The

petition of A. B., of said State, shows that C. D. died a resident
of said county, on the
■, 18—, intestate, leaving in
day of
said State real and personal estate worth one thousand dollars; that one
E. F. was, by the Court of Ordinary of said county, appointed administrator on the estate of C. D., on the
-, 18—, and
day of
died intestate, leaving a part of the estate of said C. D. unadministered. Your petitioner alleges that he is the next of kin of said C. D.,
and, as such, prays that a citation may issue, requiring all persons interested to show

cause

term of the Court of Ordi-

at the next

for said county why letters of administration should not be granted
your petitioner upon the unadministered estate of said C. D.
A. B.,

nary
to

Petitioner.

No. 53
Ordinary’s
At Chambers
The above

(a).

Office, County

of

-,

State

of

Georgia.

.

petition of A. B., to administer the estate of C. D unadby his late administrator, E. F., being read and considered:
Ordered, that the citation issue as prayed for.

ministered

,
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No. 53
Citation for

(5).

Administration de bonis
State

op

non.

Georgia, County

op

To all whom it may concern: A. B.. of said State, having applied to
me for letters of administration de bonis non, on estate of C. D., of said

county, this is to cite all and singular the heirs and creditors of C. D.
term, 18—, of said Court, and show
at the
cause, if any they can, why letters of administration de bonis non should
to be and appear
not be

granted

Witness my

on

estate of said C. D.

official signature,
G. G. N„
Ordinary of —County.

No. 54.

Proceedings to appoint the Clerk of Superior Court Administrator.
Court

op

Ordinary,

At

Chambers,
■, 18—.
It being made known to the Ordinary of said county, by satisfactory
proof, that A. B., late of
county, Georgia, has departed this life
intestate, and no one applies for administration on his estate, whereby
great loss and injury is daily accruing to the next of kin and creditors;
that there is an estate, real and personal, of said decedent, in said State,
worth two thousand dollars, which should be taken care of: It is hereby ordered, that citation issue, in terms of the law, requiring all persons interested to show cause why administration of said estate should
not be vested in the Clerk of the Superior Court, or some other fit person.

This form

applies to guardians also.

No. 54

(a).

Citation.

Georgia,
Notice is hereby

given to all

County.

concerned, that on the
-, 18—, A. B., late of
day ofcounty, departed this life intestate, and no person has applied for administration on the estate of
persons

said A.

B., in said State; that administration will be vested in the
Superior Court, or some other fit and proper person, after
the publication of this citation, unless valid objection is made to his
clerk of the

appointment.
Given under my
18

—

hand and official signature, this-

•day of-

.

This form

applies to

cases

Ordinary of
of guardians.

G. G. N.,
County, and Ex-officio Clerk.
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No. 54
Order

(6).

vesting Administration in the Clerk of the Superior Court.
Court

op

Term, 18—.

Ordinary,

18—, an order was passed (on
the
information to the Ordinary of said county, that A. B., late of
county, had departed this life intestate, and his estate, real and personal, in said State, of the value of two thousand dollars, was wasting
for want of a representative thereon), that citation should issue, calling
upon all persons concerned to show cause at this term, if they could,
why administration of said A. B.’s estate should not vest in the Clerk
of the Superior Court of said county, represented, and it now appearing that said citation has been legally published, and all the necessary preliminary steps have been taken which are required in eases
where administration is vested in the Clerk of the Superior Court, and
no valid objection having been offered to such proceedings: It is therefore ordered, that
Clerk oi the Superior Court of said county,
be, and he is hereby, vested with administration on the estate of A. B.,
and that he give bond and security in the sum of
dollars, to be
approved of by the
, at Chambers, and take the usual oath of ofWhereas, at Chambers,

on

,

flee.
This form

applies to guardians.

No. 55.
Caveat to

granting Letters of Administration.
Court

And

op

Ordinary,

Term, 18-.

at this term comes G.

H., and caveats the granting letters
of administration by this Court to A. B. on the estate of C. D.
1st. Because he says the said A. B. is a non resident of the State of
Georgia.
now

2d. Because he is

a

3d. Because he is

entirely incompetent to discharge the duties of

minor.
an

administrator.

4th. Because he is not by the statute of distribution entitled to such
administration.
T. M.

D.,

Caveator’s Attorney.

This form is

applicable to cases of guardians.
No. 50.
Administrator’s Bond.

Georgia,
Know all

security,

are

County.

by these presents, that we, A. B., principal, and C.D.,
held and firmly bound unto the Ordinary for said county,

men
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and his successors in office, in the just and full sum of ten thousand
dollars, for the payment of which sum to the said Ordinary and his
successors in office, we bind ourselves, our heirs, executors, and administrators, jointly and severally, firmly by these presents, sealed with
our seals, and dated this
■, one thousand eight hunday of
dred and

.

The condition of the above

obligation is such, that if the above

bound A. B.,as the permanent administrator of the goods, chattels and
credits of E. F., late of said county, deceased, do make a true and per
feet

inventory of all and singular the goods, chattels and credits of said

deceased, which have or shall come to the hands, possession or knowledge of the said A. B., or in the hands or possession of any other perpersons for him, and
Court of Ordinary, when he

the same so made do exhibit in the said
shall be thereunto required; and such
goods, chattels and credits do well and truly administer, according to
law, and do make a just and true account of his actings and doings
therein, when he shall be thereunto required by the Court of Ordinary
for said county, and all the rest of the goods, chattels and credits which
shall be found remaining upon the account of said administration, the
same being first allowed by the Court, shall deliver and pay to such
person or persons respectively, as are entitled to the same by law; and
if it shall hereafter appear that any last will and testament was made
by said deceased, and the same be proved before the Court, anil the
executor obtain a certificate of the probate thereof, and the said A. B.
do, in such case, if required, render and deliver up the said letters of
administration, than this obligation to be void, else to remain in full
son or

force.
A.

[L. 8.]

B.,
Principal.

C. D„
Security.

Acknowledged and approved before

me,

[l. s.]

G. G. N„
Ordinary.

No. 57.
Bond

of Administrator, loith the Will Annexed.
State

op

Georgia,

County.

Know all men, that we, A.
bound unto G. G. N., Ordinary

B., principal, and C. D., security, are
of said county, and his successors in
office, in the sum of two thousand dollars, for payment of which we
bind ourselves, heirs and assigns, jointly and severally.
Signed and
sealed this
day of
•, 18—.
The condition of
named A. B.
make

a

true

the

above

obligation is this, that if the above-

administrator, with the will annexed, of E. F.,
inventory of all and singular the property of E. F., reshall,

as
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quired by law to be inventoried, which hath or shall come to the hand,
or possession or knowledge of said A. B.. or any other person’s possession
for him, and when so made, shall exhibit it to the Ordinary of said
county, within the time required by law, and the whole estate of said
E. F. shall well and truly administer, and carry out said will as far
as in his power, then the above obligation to be void, else to remain in
full force.

A. B.,
Principal.
C. D„

[l. S.]
[L. 6.]

Security.
Tested and approved by

G. G. N.,
Ordinary.

No. 58.
Bond when Administrator

gives

new

Security.
County, Georgia.

A. B., principal, and C. D., security, are held
and bound unt'i
■, Ordinary, and his successors in office, in the
sum of one thousand dollars, for the payment of which we bind ourselves, our heirs, and assigns, jointly and severally, this 10th day of
Know all

men

that we,

July, 18—. The condition of this bond is such, that whereas A. B.
appointed administrator of E. F., having originally given bond and
security for the performance of his duties as such administrator, desires, in order to remove his administration from the county of
in which he was originally appointed administrator, to give new bond
and security, as the law requires in this county; now, then, if said
A. B. hath performed all the duties of an administrator of E. F., and
will perform all the duties required of him by law, as administrator of
E. F., then this bond to be null and void, else to remain in full force.
,

As witness

our

hand and seals,
A. B„
Principal.
C. D.,
Security.

Tested and

approved by
Ordinary.
No. 59.

Condition of a

Bond where administrator is required to strengthen his Bond.

The condition of this bond is such, that whereas A. B., appointed
administrator of E. F., has been required by the Court of Ordinary of
said county,
to

give

new

for certain causes, stated in an order passed by said Court,
bond and security: Now, if said "A. B. hath performed
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all the duties of administrator of C. D., and will

perform all the du-

administrator, then the above bond to be null and void,

ties of such

else to remain in full force and virtue.

No. 60.
Bond

given by Executor under Order of Court.
County.

Georgia,
Know all

men

that we,

A. B. and C. D.,

are

bound unto

Ordinary of said county, and his successors in office, in the sum of
two thousand dollars, for payment of which we bind ourselves, our
heirs, and assigns, jointly and severally. Signed and sealed this
The condition of the above bond is such, that
■, 18—.
day of
whereas said A. B., duly appointed and qualified executor of E. F.,
has been required, by an order of the Court' of Ordinary of said
county, to give security for the faithful performance of his trust;
Now, if said A. B., the principal in this bond, shall faithfully perform
all the duties of his trust, devolved upon him as executor of E. H.,
according to law, then the above bond to be null and void, else to re
main in full force.
A. B.

[n. 8.]
[n. s.]

C. D.
Tested and

approved by
G. G. N-

»

Ordinary.

No. 61.
Condition

of Bond given by Administrator de bonis

non.

The condition of the above bond is such, that if the above bound
A. B., this day appointed by the Court of Ordinary of said county,
administrator de bonis

non of E. H., shall well and truly perform all
required by law of an administrator de bonis non, of the
estate of E. H., and faithfully exercise all the power of such an administrator, and discharge, in all respects, whatever the law requires

the duties

of such

an

administrator, then the above bond to be ncll and void, else

to remain in full force and virtue.

No. 62.
Condition

of Bond given by Administrator de bonis

non

with Witt, etc.

The condition of the above bond is such that if the above bound
A. B., this day appointed by the Court of Ordinary of said county,
administration de bonis non, with will annexed, of E. H., shall faithfully
exercise all the power of such administrator, with the will annexed, and

322

APPENDIX.

in all respects discharge whatever the law requires of
istrator with the will annexed, then the above bond

such an adminto be null and

void, else to remain in full force and virtue.
No. 63.

Justification of Bondsmen.
County.

Georgia,

before me came A. B. and C. D., the said A. B. proposing
give bond as principal, and the said C. D. as security, for the administrator of the estate of E. F., and being duly sworn they depose
and say, that they are each of them worth the sum of ten thousand
dollars over and above all their just debts and liabilities, and allowances by law of exemption and homestead.
In person

to

A. B.
C. D.

Sworn to and subscribed before

me

this

—

day of

18—
G. G. N
Ordinary.

No. 64.
Letters

of Administration.
County.

Georgia,

By the Ordinary of said County:
C. D., late of said county, in which he died resident, having lately
departed this life intestate, possessed of a large estate, real and personal, in said State, and A. B., of said county, having, at a regular
term of said

Court, been vested with the administration on the estate
D., on condition of his giving bond and security, according
to the direction of the Court, and taking the usual oath of office, and
said A. B. having fully complied with the direction of the Court, this
is to show that said A. B. is fully empowered and required to do and
perform all the duties of an administrator of C. D., to administer according to law all the estate of said C. D., to ask, demand, and recover
all of said C. D.’s claim, to pay all his obligations so far as the estate
will extend, and the residue topay out to the lawful heirs of said C. D.,
to make all proper returns, inventories, appraisements, and whatever
other duty as such administrator the law devolves upon him.
In witness whereof, we have hereto set our hand and seal of office
this
day of
118—
of said C.

—

[Seal of office.]

,

Ordinary of
and ex-officio Clerk.
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No. 65.
Letters

of Administration de bonis non.
Georgia,

•,

County.

C. D., late of said county, in which he died resident,
ed this life, and one A. B. having been duly appointed

having departby the Court of
Ordinary administrator of said C. D., who has also departed this life
before finishing the administration of C. D.’s estate, and the Court of
Ordinary of said county having, at a regular term thereof, appointed
E. P. administrator de bonis

non

of the estate of A. B., on condition

of

giving administrator’s bond and security named in said order, and
taking the usual oath, and said E. P. having fully complied with the
directions of the Court, this is to show, that said E. F. is fully empowered and required by law to do all and singular the duties of administrator de bonis non of the estate of C. D., in said State, to administer
according to law the estate remaining unadministered by the former
administrator of A. B., and in all respectsis authorized to discharge
the duties and exercise the power given by law to an administrator
his

de bonis

non of the estate of C. D.
In witness whereof, we have hereto set our
this — day of — 18—

[Seal of office]

hand and seal of office,

Ordinary and ex-officio Clerk.

No. 66.
Letters

of Administration with the Will annexed.
Georgia,

County.

E. F., late of said county, in which he died resident, having recently
departed this life testate, possessed of a valuable real and personal es-

tate, and the executor to said will having properly renounced his appointment, and A. B., of said county, having, at a regular term, by
special order of the Court of Ordinary, been appointed administrator,
with the will

annexed, of E. F,, upon condition of his giving bond and
security, according to the direction of the Court, and taking the usual
oath; and said A. B. having fully complied with the direction of the
Court aforesaid, this is to show that said A. B. is fully empowered to
exercise all the power and duties of administrator, with the will annexed, of E. F., to administer, as such administrator, the estate of said
E. F., conveyed by his will, to ask, demand, receive and recover all
claims due to E. F., and to pay all the just liabilities of said E. F., so
far as the law permits, and said A. B. is required to observe and
perform the last will and testament of said E. F. as faithfully as if he
had been appointed executor of said E. F., and fully and truly to discharge all the duties of administrator, with the will annexed, of E. F.
18—.
Witness my official signature and seal, this — day of
of
County,
Ordinary and ex-officio Clerk.

—
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No. 68.
Order

far Appraisement and Warrant of Appraisement for Administrators and Executors.

Court

op

Ordinary,

Term, 18—.

Upon application of J. W., executor of J. N., for the appointment
of appraisers, to appraise the estate of said J. N.: It is ordered by the
Court that a warrant of appraisement issue to J. M. D., H. C., T. P. B.,
A. C. M., and W. R. C., in the usual form.
No. 69.
Warrant

of Appraisement.
Georgia,

These

County.

to authorize you, or any

three of you, to appraise the goods
and chattels, lands and tenements, of the late J. N., in dollars and
cents, so far as the same shall be produced to you by J. W., the executor of J. N., (the said executor being bound to produce to you for
appraisement all and singular the goods and chattels, lands and tenements, of his testator which hath or shall come into his hands, possession and knowledge,) you having first taken an oath before some proper person, well and truly so to do (a certificate of which oath you are
required to return, annexed to said appraisement). When the same
appraisement is completed, you are required to make an inventory and
return of all property appraised, signed by any three or more of you,
to the Ordinary of said county, within the time prescribed by law,
together with this warrant.
In testimony whereof I have hereto set-my hand and seal,
are

Ordinary and ex-officio Clerk.
•,

—th, 18—.
No. 70.

Inventory, Appraisement and Certificate.
Inventory and appraisement of the estate of A. B., late of
County, State of Georgia:
Household and kitchen furniture of A. B.—
1 Bureau—value

$50 00

1 Bedstead

50 00

1

40 00

Carpet

1 Dozen fine chairs

50 00

1

Cooking stove (new)
(Any other articles of furniture in
1 Buggy
Harness for the buggy

50 00
same

form.)
150 00
25 00
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150 00

1

Bay horse 6 years old, Troup
House and lot in the town of
Plantation in said county

joining lands of
Stock on said plantation

,

in said county... 2000 00

containing 500 acres, ad5000 00

follows (here enumerate).
Stocks and bonds and notes, accounts and claims of
all sorts

as

follows:

as

10 shares in the Bank of

Augusta, Georgia
Georgia Railroad and Banking Compa-

10 shares of

1000 00

1000 00

ny’s stock
of Georgia, denomination of
$500.00 each, issued — day of 18—signed by
,

10 shares of the .State

dated

day of — 18—, due — day of — 18—
5000 00
City of Savannah, each $250.00, dated
day of — 18—, and due — day of — 18—, signed
—

10 Bonds of
—

2500 00
t>y
Promissory note of A. B., (good) given—dayof—18—,
1000 00
and due
day of —18—, in the sum of
Promissory note of C. D., given — day of — 18—and
due
day of — 18—, in the sum of $500.00 and
credited with $100.00 — day of — 18—, (insolvent).
One account on E. F., due — day of — 18—, for mer10 00
chandise sold him (see books), (good)
The above and foregoing contains a true statement of all the property of A. B., late of said county, which I, as executor (or administrator) have been able to find or control, and that has come to my knowledge.
—

—

L. M.

Executor.

Subscribed and
the

—

day of

—

sworn

to

as a

true

inventory by L. M., executor,

on
G. G. N„
Ordinary.

18—.
State

We do

certify,

of

Georgia,

County.

produced to us by L.
M., executor of A. B., late of said county, the foregoing contains a
true inventory and appraisement of the estate of said A. B., to the
best of our judgment, and that we were all duly sworn (one of the
commissioners, E. F., having duly sworn the others, and then G. H.
having duly sworn him), to perform this duty according to law.
Given under our hands and official signatures, this — day of— 18—
upon

oath, that

so

far

as was

E. F„

G. H„
I. J.,
K. L.
Appraisers.

326

APPENDIX.

No. 71.

compel the Production of Inventory and Appraisement.

Order to

Court

op

Ordinary,

Term, 18—.

appearing to this Court, from an examination of the proceedings
already had in the matter of administering the estate of J. S., de.
ceased, that his executor, A. S., has not observed the requirement of
the law as to bringing into Court an inventory and appraisement of
said J. S.’s estate: Ordered, that said executor be and appear at the
next term of this Court, and show cause why he should not be removed
from his office of executor for this default, and that a copy of this
rule be served on him ten days before the next term of this Court.
It

No. 71(a).
Rule absolute

against Executor for not returning an Inventory and Ap■
praisement.
Court

It

op

Ordinary,

Term, 18—.

appearing to the Court that a rule nisiu taken at the last term
of this Court against A. S., as executor of J. S., has been duly
served, and no answer made to said rule, and no inventory and ap.
praisement of said J. S.’s estate has as yet been filed according to
law, it is ordered by the the Court that said A. S., as such executor, be,
and is hereby, removed from his office of executor, and his letters testamentary annulled.
now

No. 72.
Caveat to

Inventory and Appraisement.
Court

And

op

Ordinary,

Term, 18—.

at this term

coming E. F., legatee under the last will and
B., of which C. D. was duly qualified as executor by
this Court, and referring to the inventory and appraisement of A. B.’s
estate, as filed to-day by said C. D., says the same should not be received by this Court, and should be returned for correction, because he
says that at the time said inventory and appraisement was made up,
there were actually in the possession of said C. D., as executor, horses
named Bob and Harry, not produced by him to be inventoried and
appraised, and prays a rule calling on said executor to show cause at
the next term why said inventory and appraisement should not be corrented; it is therefore ordered by this Court that said C. D., as executor
of A. B., show cause why the inventory and appraisement he has filed
now

testament of A.

should not be
ten

corrected, and that a copy of this rule be served
days before the next term of this Court.

on

him
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No. 73.
Notice to Debtors and Creditors.
State

op

Georgia,

County.

Notice is

hereby given to all persons having demands against A. B.,
late of said county, deceased, to present them to me, properly made
out, within the time prescribed by law, so as to show their character
and amount.
And all persons indebted to said deceased are hereby required to make immediate payment to me.
C. D„
Executor of A. B.

No. 74.

Proceedings to obtain the Allowance for Widow and Children, or either of
them, called the twelve month's allowance, and furniture.
State

op

Georgia,

County

The

petition of A. B., widow of C. D., (or of E. F. guardian of O.
D.,) shows that C. D , late of said county, departed this life
on the18
; that his last will was duly proved in
day of
the proper Court of said county, and that under said will large and
valuable real and personal estate in said State was conveyed—that O.
M. was appointed the executor of said will and was duly qualified
as such; that under the laws of Georgia, she, the widow of C. D.,
(as she avers herself to be,) and her two minor children by C. D., to.
wit: O. D. and E. D., are entitled, before the payment of debts, to the
allowance, called the twelve month’s allowance, which she hereby
claims for herself and them—that she has given O. M., as executor of C.
D., ten days notice of this, her intended application, in a writing, stating her claims as above stated; therefore she prays that proper persons may be appointed according to law, to set apart said twelve
month’s allowance, and the allowance of furniture, to which she and
D. and E.

the said minor children

are

A. B.

entitled.

Widow of C. D.

10th, 18—

No. 74 (b).
,

The

1st, 18—

foregoing application of A. B., widow of C. D., having been
considered, it is ordered, in order that the provision due
said widow and said children may be lawfully set apart, that E.
F., G. H., I. K., J. L., M. N., or a majority of them, taking into consideration all the circumstances of the said C. D.’s estate, assess for
said widow and said children, a sum necessary for their. support and
maintenance for twelve months from the death of testator, and then set
apart that amount in money, or such property as the widow may select,
read and
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fair valuation, to be made by them, and also set apart for the
a sufficient amount of household furniture for the use of the
widow and children, and to return to me, within three months after
at

a

widow

appointment, a schedule of the property or money so set apart
support and maintenance, to be recorded ; and that said appraisers
shall receive for their services, from the funds so set apart, each the
their

for

sum

of

Given under my

hand and official signature,
Ordinary, etc., of-

1st, 18—

■County.

No. 74 (c).
County.

Georgia,

We, the undersigned, appointed by the Ordinary of■county to
assess a sum necessary for the support and maintenance of the widow
and minor children of C. D., for twelve months from the death of C.
D., and also to set apart that amount in money, or such property
as may be selected by the widow, at a fair valuation, to be made by us,
and to set apart for the widow a sufficient amount of household furniture for the use of the widow and children, report to the Ordinary of
said county that, after due investigation of the circumstances of C. D.’s
estate, we assessed as the sum of money necessary for the support and
maintenance of C. D.’s widow and said children, for twelve months
from death of C. D., one thousand dollars; and as the widow selected
10 barrels of corn, 50 bushels of wheat, 1000 lbs. of bacon, 200 lbs. of
sugar, 100 lbs. of coffee, valued to her at $300 by us, we set apart the
remainder in money for the said widow’s and,said children’s support and
maintenance; and we further set apart to the widow, for the use of the
widow and children, all the household furniture of O. D.
In witness whereof we have hereto set our hands and seals,
E. F.

G. H.

I. K.

J. L.
M. N.

[l.
[l.
[l.
[L.
[l.

s.]
s.]
s.]
s.]
s.]

10th, 18—
Form of Caveat to this allowance is the

same as

Caveat to wills and grant of admin-

istration.

No. 7
Court

op

Ordinary

por

County

(d).
op

•,

State op Georgia,
Term, 18—.

The report of the Commissioners to set apart to the widow and minor
children of C. D., the provision allowed by law having been read to
the Court, and no objection being filed to the same at this term, and it
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being satisfactory to the Court in all respects, it is ordered that the
same be confirmed and made the judgment of this Court and duly recorded, and that execution issue, when applied for, in behalf of said
widow, and as next friend of her minor children, against the estate of
C. D., in the hands of said administrator to enforce the same.
Caveat to the widow's allowance is the

same

in form

as

caveats to wills

or

grants of

administration.

No. 75.
Form to change

the claim of Dower into a sum. of money to he paid in cash.
TABLE

SHOWING THE VALUE OP ANNUITIES ON SINGLE
THE
«

4)

^

6 per ct, 7 per ct.

0 10.439
1 12.078
2 12.925
3 13.652
4 14.042
5 14.325
6 14.460
7 14.518
8 14.526
9 14.500
10 14.448
11 14.384
12 14.321
13 14.257
14 14.191
15 14.126
16 14.067
17 14.012
18 13.956
19 13 879
20 13.835
21 13.769
22 13.697
23 13.621
24 13.541
25/13.456

26113.368

6 per

ct. 7 per ct.

a
^

6 per ct. 7 per ct.

9.177
10.605 27 13.275 11.832 53
11.342 28 13.181 11.759 54
11.978 29 13.096 11.693 55
12.322 30 13.020 11.636 56
12.574 31 12.924 11.578 57
12.698 32 12.860 11.516 58
12.750 83 12.771 11.448 59
12.770 34 12.675 11.374 (iO
12.754 35 12.573 11.295 61
12.717 36 12.465 11.211 62
12.669 37 12.354 11.124 63
12.621 38 12.239 11 033 64
12.572 39 12.120 10 939 65
12.522 40 12.002 10.845 66
12.473 41 11.890 10 757 67
12.429 42 11.779 10.671 68
12.389 43 11.668 10.585 69
12.348 44 11.551 10.494 70
12.305 45 11.428 10.397 71
12.259 46 11.296 10.292 72
12.210 47 11.154 10.178 73
12.156 48 10.998 10.052 74
12.098 49 10.823 9.908 75
12.037 50 10.631 9.749 76
11.972 51 10.422 9.573 77
11.904 52 10.208 9.329 78

To obtain the Value of a

is

LIVES ACCORDING

TO

CARLISLE TABLE OF MORTALITY.

Life-Estate

9.988
9.761
9.524
9.280
9.027
8.772
8.529
8.304
8.108
7.913
7.714
7.502
7.281
7.049
6.803
6.546
6.277
5.998
5.704
5.421
5,170
4.944
4.760
4.579
4.410
4.238

9.205
9 011
8 807
8.595
8.375
8.135
7 940
7.743
7.572
7.403
7.229
7.042
6.847
6.641
6.421
6.189
5.945
5.690
5.420
5.162
4.927
4.719
4.549
4.382
4.227
4.067

a
-i

79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103

6 per

ct. 7 per ct.

4.040
3.858
3.556
3.474
3.286
3.102
2.909
2.739
2.599
2.515
2.417
2.266
2.248

2.337
2.440
2.492
2.522
2.486
2.368
2.227
2.004
1.598
1.175
0.744
0.314

or Dower, and the Value of
sionary Interest.

3.883
3.713
3.523
3.352
3.174
2.999
2.815
2 652
2.519

2.439
2.344
2.198
2.180
2.266
2.376
2.419
2.451
2 420
2.309
2.177
1.964
1.569
1.159
0.735
0.312

a

Rever-

Estimate the value of the property in which the life-estate or dower
held, then find its yearly value at 6 or 7 per cent, on the rate agreed

upon, multiply this
the most accurate),

20

result by the figures in the table below (Carlisle’s
opposite to the age of the life-tenant under the 6
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The reversionary interest
life-estate from the value
of the property.
To illustrate: A pe:son aged 55 years is life-tenant
in a property worth $25,000; at 6 per cent, she would be entitled to
$1500.00 per annum. What is the life-estate and reversion in this propertv worth?
Multiply this $1500.00 by the figures 9.524 taken from
or 7 per cent, column, as the case may be.
is obtained by substracting the value of the

according to the above directions, and the result is
$14,286. The difference between that and
the $25,000, the value of the whole estate, gives $10,714 as the value of
the reversion.
To illustrate by another example: A woman aged 21
years has dower in a tract o'f land worth $46,250; one-third of this is
$15,416.6623, in which the widow has a life interest. At 6 per cent,
she would be entitled to an annuity of $925.00; this sum multiplied by
13.709, taken from the table below, as above directed, gives the value
of the dower, viz., $12,736.33-. This table may be used to estimate the
value of lives of persons, for the destruction of which compensation is
sought by interested parties.

the table below,

that the life-estate is worth

No. 76.

Application for Money in lieu of land by Applicant far Dower.
State
To the

of

County.

Georgia,

Ordinary of said county;

The

petition of A. B., widow of C. D., shows that C. D., of said
the
day
18—, leaving there real
duly administered upon by E. F., that she
has applied in proper form and procured from the Superior Court, the
necessary order to set apart her dojver in said real estate, that now before said dower is set apart, she wishes’her dower changed into a sum
of money, in lieu of dower in land and in satisfaction of dower,
that she has obtained the consent of said E. F. to this change, and
payment which is shown on this petition, and prays your approval of
this proceeding.
ThisA. B.
•day of
18—.
State and county, died on
estate—that his estate was

This is to show that as executor of C. D., I assent to the above petition, and to an allowance in money in satisfaction of dower as prayed
for by A. B. widow of C. D.
E. F„
Executor of C. D.

State

of

Georgia, County

Ordinary’s Office-

of-

day of

18—.

This is to show that I do

hereby approve of the arrangements between A. B., widow of C. D., and E. F., his administrator to substitute
according to law, money in satisfaction of dower.
Ordinary.
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No. 77.
Executor's Sale.

State
Will be sold, on the
o’clock a. m. and 4 o'clock

op

Georgia,

County.

day of

,
between the hours of 10
the plantation of C. D., late of
said county, deceased, all the - erishable property of said C. D., embracing his stock of mules, cattle, sheep, hogs, his provisions of every
sort, corn, wheat, and oats, and all his plantation tools. The sale to be
continued daily between the same hours, until the whole is sold. Purchasers to an amount of $500 and over, must give a note with approved
security. Purchasers under $500 to pay cash.
No delivery of any
thing sold until the terms of sale are complied with.
A. B.,

p.

m., at

Executor of C. D.
18-.
This Form is

applicable to administrators.
No. 78.

Notice for

Leave to Sett Land.

Application will be made to the Court of Ordinary of
county,
from this
Georgia, at the first regular term after expiration of
notice, for leave to sell the lands belonging to the estate of C. D., late
of said county, deceased, for the benefit of heirs and creditors of said
deceased.
A. B.,
Administrator of C. D.
18—.

This Form is

applicable to executors.

No. 79.
Petition to Sett Land,.

Georgia,
To the Court of

County.

Ordinary of said County:

The

petition of A. B., administrator of C. D., showeth, that his intestate, C. D., late of said county, departed this life, leaving as part of
his estate a tract of land in said county on which he resided; that such
is the situation of the estate of C.

D., that said land should be sold to

his debts, and for division; that no fair division can be had
amongst the heirs at law, seven in number, of the land aforesaid; that
the creditors of said C. D. will not indulge their debts as they informed
your petitioner, after twelve months allowed the executor have expired; that he has given due notice of this, his intended application,
pay
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by publication: wherefore he prays the judgment
dinary granting an order to sell the land of C. D.

of the Court of OrA.

B.,

Administrator of C. D.

before me came the afroesaidA. B., administrator of C.D.,
being duly sworn, saith the facts stated in the above petition are
A. B.,
true.
In person

and

Administrator of C. D.

day of

Sworn to and subscribed before me this

-,

18—..

Ordinary.

No. 80.
Petition to sell Wild Lands

by

an

Administrator.
County.

Georgia,
To the

Ordinary of said county:
petition of A. B., administrator of C. D , sheweth that the estate
of C. D., in his hands to be administered, consists in part of wild lands
in various counties of said State, scattered about so as to render a publie sale of them very expensive and troublesome; that it is important
to sell said lands, as in no other way can the same be equally divided be
tween the heirs and the administration be closed up; that the best mode
of disposing of said lots of land is by private sale. Therefore your
petitioner prays that a citation may issue as in case of application to
sell real estate, calling upon all persons interested to show cause why
he should not, as such as administrator, have leave to sell said lands
at private sale.
A. B.,
The

Administrator of C. D.

At

Chambers,

,

18—.

The

foregoing petition being received, and it appearing that the
statements therein made are true, ordered that the citation prayed for
issue.

Ordinary of

G. G. N„
County.

The citation issues in the usual
to sell the wildlands of C. D. at

form, except in stating that the application is made
private sale.

No. 81.

Caveat to Order for
Court
And

now comes

of

Sale of Land.

Ordinary,

Term 18

.

E. F., one of the next of kin of C. D., late of said

county, deceased, and caveats the granting of the application of A. B.,
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administrator of 0.

D., to sell lands of C. D., deceased, because he says
perishable property and the proceeds of notes will pay
all the debts of C. D., and that said land can be equally divided amongst
the distributees o£»said C. D.
E. F„
that the sale of

Attorney for C. D.

No. 82,
Order
Court

on

op

Caveat.

Ordinary,

Term, 18

.

The

application of A. B., administrator of C. D., being read and considered, and the grounds of the caveat considered, and the proofs made
by the parties considered by the Court: it is ordered, that said A. B.
have leave to sell the lands of said C. D., as prayed for, to pay debts
of C. D., and to divide amongst the heirs of C. D.
No. 83.
Advertisement

by Administrator for Sale of Land.
Administrator's Sale.

By virtue of

an order from the Court of Ordinary of
county,
sold, on the first Tuesday in
18
at the court house door
in said county, between the legal sale hours, the tract of land in said
county whereon A. B. resided at the time of his death, containing 500
acres more or less, adjoining lands of C. D., E. F., and G. H., the same
will be

,

being one-third still in original woods, one-third fresh lands, and all
in good repair.
A.credit of twelve months will be given to purchasers,
who must give notes well secured for their purchases.
M. N..
■,

18

Administrator of A. B.

.

No. 84.
Administrator’s Deed to Land.

Georgia,
The Court of

County.

Ordinary for said county having, at its regular term, in
18—, ordered the sale of the real estate of A. B., late of said
county; and M. N., administrator of A. B., having given notice of such
as to its time and place; and said M. N.
sale in the
having,
on the first Tuesday in July, 18—, at the place of public sale in said
county exposed to sale at public outcry, between the hours of 10 a.m.
and 4 p.m, the real estate of said A. B., to be more particularly described hereafter; and the same having been then and there knocked
off to C. D., as the highest bidder for them, at the sum of twenty thou,
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sand dollars; now,

therefore, this deed, executed this

day of

18—, between M. hi., as administrator of A. B. and C. D., witnesseth, that said M. N. as administrator of A. B., in consideration of
the sum of twenty thousand dollars, secured to be paid by note of 0.
D., O. H., R. S., and T. U., etc., hath granted, bargained, sold, and
conveyed, and doth by these presents bargain, grant, sell, and convey,
unto said C. D., in fee-simple, all that tract of land in said county
,

(here describe the land), to have and to hold the same with all their
rights, privileges, and appurtenances. And the said M. N., adminisstrator of A. B. covenants, that in all respects he has pursued the law
in bringing said property to sale, and binds himself personally to this
extent and

no more.

In witness

whereof, said M. N.,

as

administrator of A. B., hath

hereto set his hand and seal.
M.

N„

[l. s.]

Administrator of A. B.

Signed, sealed, and delivered in

our presence,

this

day of 18—.

T.

Z.,
U. Y„

i. p.

N. B.—When the deed is made by an attorney in fact the above form is used through-

except as to the signature, when it is then signed thus : “M. N., administrator of
B., by E F., attorney in fact [l. s.]-”
When a deed is made by an executor 6elliDg under order, insert the word executor

out

A.

where “administrator” is used.
The

same

form may

be used by guardians.

No. 85.
Deed by a

Trustee

or

Executor selling under

a

Decree in Equity.

Georgia,

County.

Whereas, At the March term, 18—, of the Superior Court of said
county, a decree was had in the case of A. B., and others, against J.
H. A., as trustee of said A. B. and C. D., requiring J. H. A. to sell at
public sale, in the usual mode, the following property (describe it); and
whereas on the 1st Tuesday in
18—, in pursuance of said order,
said property was put up at public outcry to the highest bidder, at the
usual place and in the usual mode, and one E F. was then and there
the highest and best bidder for the same at the sum of four thousand
dollars, which sum has been paid by said E. F.; therefore, in consideration of the premises, and for said sum so paid me, I, J. H. A.,
have, as trustee, granted, bargained, sold, and conveyed, and by these
presents do grant, bargain, sell and convey to said E. F. said property,
with all the rights and privileges thereto belonging; and I, said trustee,
do covenant with said E. F., that in all respects I have pursued said
,
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decree, and will warrant and defend said land against all persons
me as such trustee.
J. H. A.,
[l. s.]

claiming under

Trustee, etc.

Signed, sealed, and delivered in

presence

of

us,

A. L.

P. X., j. p.
No. 86.
Power

of Attorney by

an

Administrator.
County.

Georgia,
Know all

by these presents, that I, W. R., as administrator of
T. J do hereby authorize S. B., of the county of
•, in the State
of Georgia, for me, as such administrator, to advertise in the proper
paper, and then to sell at the usual time and at the usual place, on a
credit of twelve months, taking a note, with good security, for the
purchase-money, that tract of land containing forty acres, more or
less, situate in said county, and having such marks and boundaries as
follows, viz. (here describe the land), and when such sale is so made
and secured, in my name, as such administrator, to make a sufficient
and proper deed of the same to the purchaser.
In witness whereof I have hereto set my hand and seal this
day
of April, 18—.
W. R„
[L.^S.]
men

,

Administrator of T. J.

In presence of
A. B.
C. D., .1. p.
No. 87.
Short Form for

Bill of Sale of Personal Property sold by

an

Executor

or

Administrator at Public Sale.

Received, this
18—, from G. II., the sum of twelve hundred
dollars, in payment of
—; sold as the property of A. B., late
of said county, by me, as executor of A. B., in pursuance of an order
of the Court of Ordinary of
county, on the first Tuesday in
18—, at the usual place of public sale, in said county, between
lawful sale hours, said G. H. being then and there the highest and best
bidder for the

same.

In witness whereof I have hereto set my

hand

and seal.

J. H. A.,

[l.

Executor of A. B.

Signed, Sealed, and delivered, in
A. K.

P. X., j. p.

presence

of

s

]
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No. 88.

Executor’s Deed, under a special Authority in a

Georgia,

Witt.
County.

B., late of said county, having duly authorized
sell publicly, or privately, certain land
therein mentioned, to-wit:
(describe the property), to pay off
certain debts and legacies mentioned in said will, and I, said executor,
having, in order to execute said power, advertised for the usual
time in the
my intention to sell at the place of public
said property, and having on the first
sale, in the town of
between the lawful sale hours, exposed said property at public
18
auction, and one E. F. having then and there bid off said property at
The last will of A.

me as

executor to the same, to

,

the highest price offered by any bidder, he thereby becoming the
purchaser of the same: Now, therefore, in consideration of the premdollars, to me paid by said E. F., I, as
ises, and for the sum of
executor of A. B., have bargained, granted, sold, and conveyed, and
do by these presents, bargain, grant, sell, and convey unto said E. F.,
in fee-simple, all said property, with the rights thereto belonging; and
I, said L. M., as such executor, covenant with said E. F. that I have
duly pursued the law, in bringing said property to sale. In witness
18
whereof I have hereto set my hand and seal, this
L. M„
[l. s.]
-.

Executor of A. B.

In presence of
P. X.
J. H. A., j. r.
No. 89.
Executor’s Deed

for Property sold at Private Sale.
Georgia,

County.

The last will of A.

B., late of said county, having authorized me
as executor thereto, to sell at private sale certain property (here describe the property), to pay debts and legacies—I, said executor, in

authority, and for and in consideration of the sum of
me in hand paid by E. F., have bargained, granted
sold, and conveyed, and do by these presents, bargain, grant, sell, and
convey unto E. F., of said county, all that tract of land (here describe
it), to have and to hold the same in fee simple, with all the rights
thereto belonging.
In witness whereof, as such executor, I have hereto
of
set my hand and seal this
18—
C. D„
[L. S.]

pursuance of said
dollars to

Executor of A. B.

In presence of
P. X.

J. Hi A,, j. p,
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No. 90.

Application to sell Insolvent and Doubtful Notes.
County.

Georgia,
To the Court of

Ordinary of

county:

The

petition of A. B., administrator of C. D., showeth, that as such
administrator, he holds several noles, as follows: one on E. F. for
■, 18—.
$500, due
•, 18—; one on G. H.
for $1,000, due
which he avers to be insolvent, having tried to collect the same,
without success.
He therefore prays the Court to pass an order for the
sale of said notes.

A. B.
Administrator of C. D.

In open

Court

came

A. B., administrator of C. D., and being
petition are true.

sworn,

saith the facts stated in said

A. B.
Administrator of C. D.

Sworn to and subscribed before me, this

18—.

day of
G. G. N.

Ordinary.
This form

applies to Executors.

No. 91.
Order to sell Insolvent and

Court

op

Doubtful Notes.

Ordinary,

Term, 18—.

The

petition of A. B., administrator of C. D., for leave to sell certain
described in his petition, viz.: note of E. F. for $500, due
■, 18—, be■,
18—, and note of G. H. for $1,000, due
cause
the same are insolvent; and the said administrator, having
made affidavit of the truth of the facts stated in his petition ; and the
Court being satisfied of the truth of the facts stated in the petition:
Ordered that said administrator sell said notes, first giving the notice
prescribed by the statute at the time and place required by law.
notes,

No. 92.
Advertisement

of Doubtful and Insolvent Notes.

Administrator’s Sale.

I will, as administrator of C. D., late of
at the court-house door in said county,

county, Georgia,

between the lawful sale
18—, in pursuance of the
hours, to the highest bidder on the
order of the Court of Ordinary of
county, the following notes, con sidered by me, and so adjudged by said Court, as insolvent, viz.: one
sell

,
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note on E.

due

■

F. for $E00, due
■, 18—; one on
G. H. for $1,000,
18—Terms, credit for twelve months, note and secu-

rity.

C. D.
Administrator for A. B.

No. 93.
Return to

the

Court of

Ordinary of Sale of Insolvent and Doubtful
Notes.

A. B., administrator of C. D., returns to the Court of Ordinary as
proceeds of his sale of doubtful notes of E. F. and G. H., on the first
., 18—, the sum
of fifty dollars, payable twelve
Tuesday in
months after date of sale.
Said notes being as follows : (here describe
them).
A.

B.,

Administrator of C. D.

Subscribed and

sworn to

before

this

me,

,

18—.
G. G. N.
Ordinary.

Court

op

Ordinary,

Term, 18—.

B., administrator of C. D., to this Court, of his
sale of doubtful notes of said C. D., being in open Court, and considered by the Court: Ordered, that the same be allowed, and in the settlement of the estate of said C. D., that he be charged with the
proceeds of said sale, instead of the amount called for by notes so
The return of A.

sold.
No. 93
Petition for

Order to Compromise Doubtful Claims.
State

To the

(a).

op

Georgia, County

op

Ordinary of said county:

The

petition of A. B., administrator of C. D., shows that as such
a claim, viz: a promissory note, given
■, and due
•, 18—, by E. F. to C. D., in the sum of
day of
day of
, 18—, which note has long been due and remains
unpaid, and which your petitioner believes cannot be paid in full by
said E. F., as he has lost his estate to a great extent, and is not able to
make the money to pay the same. So your petitioner believes the same
should be compromised as a doubtful debt, and informs your honor
that the same can be compromised for
in the hundred cents,
which amount all of said E. F’s. creditors are willing to accept from
him in discharge of their claims.
Besides this, as your petitioner affirms, the said debt of C. D’s. estate on E F., is doubtful of collecadministrator he holds
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tion because of

illegality in the consideration of the same being given
gambling. Your petitioner beand therefore believes the debt
doubtful, and is of the opinion that the same should be compromised
on the offer made by E. F.
Your petitioner now in consideration
of the premises, prays an order to allow him to compromise said
claimed by E. F. for money lost in
lieves this defense may be made out,
as

claim for the

reasons

aforesaid.

a.'b.,
Administrator.

Subscribed and

to

sworn

as

true before me this

—

day of

—,

18—.

L. M.,
Not. Pub. and ex-officio J. P.

No. 93 (b).
Order to

Compromise Doubtful Claims.

Ordinary’s Office County

of-

-,
—

State of Georgia.
18—.
day of
,

The above and

foregoing petition of A. B., as administrator of C.
D., to compromise the claim therein set forth on E. F., being read, and
sufficient proof being shown to me that the petition ought to be granted, it is therefore ordered by me that he be, and is hereby, allowed to
compromise said claim on E. F.
No. 93

(c).

Special Return of Compromised Claim.
State

of

Georgia, County

of

In person

before me came A. B., as administrator of C. D., and be
ing duly sworn saith that in compliance with the order granted by the
Ordinary of said county on the
day of
18—, to compromise
the claim of C. D.’s estate on E. F., said order granted at A. B.’s request for reasons set forth in his petition to said Ordinary, he did eomin the one hundred cents, which setpromise said claim for
tlement so made was made by him in good faith and to the best interest of the parties interested in C. D.’s estate, and which compromise
,

and settlement he

now

returns and claims a credit for as such

admin-

istrator.
A. B.,
Administrator of 0. D.

Subscribed and

sworn

to before

me

this

day of

18—.

G. G. N„
Ordinary.
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No. 93
Order to Record Return

(d).

of Compromised Claim.
Term, 18—.

Ordinary’s Office,
County

of-

-,

State

op

Georgia.

special return of A. B., administrator of C. D., of
compromise of a claim set forth in his petition being made, and no
objection being filed to the same, ordered that it be allowed and recorded with the petition and order preceding it.
The above and

his

No. 95.
Petition and Order for

Sale of Lands divided by County Lines.
State

To the

of

Georgia, County of

Ordinary of said County:

petition of A. B., administrator of C. D., showeth that C. D.
day of
county, at the time of his death, on the
, 18—, owned a valuable tract of land, divided by the county lines
of said county and the county of
; that it is necessary to sell land
to pay the debts of C. D.; that he wishes an order to sell said land in
either county, as may be most advantageous to the creditors and heirs
of said C. D.: Therefore your petitioner prays that a citation may
issue, as is usual in cases of application to sell real estate, calling upon
all persons interested to show cause why he should not have leave to
sell said tract as prayed for.
This
-, 18—.
day of
The

late of said

A. B..

Administrator of C. D.

At Chambers,

18—.

The

foregoing petition being filed with me, and it appearing that
the Citation as prayed for should be granted: Ordered, that the citation
issue as usual, except as to the mode of sale, and as to that the citation
issue requiring all persons concerned to show cause, at the time of hearing the citation, why a sale may not be in either county, as the administrator may deem best.
No. 96.
Claim at

an

Administrator's Sale, Copy to be served
previous to day of Sale.

on

the Administrator

Georgia,
In person before me came E.
tract of land advertised by

County.

H., and being duly sworn says, that the
■, administrator of
for sale on
,
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the first

Tuesday in

•,

18—, before the court-house door in

county, containing 500 acres, more or less, adjoining lands of F. G.,
K. J., and L. M., is not the property of 0. D.’s estate, but is the property of deponent, and was not at C. D.’s death his, C. D.’s, property.
E. H.
Sworn and subscribed before me, this

■,

18-G. G. N.,
Ordinary.

Applicable to executors.
I do

office,

hereby certify that the within claim of E. H. was filed in my
18—, by E. H.
,

Given under my

hand and official signature.
G. G.

N.,

Ordinary*

Served
at

a

copy

of the within claim on A. B., administrator of C. D.,
•, 18—, by handing the
day of

request of E. H., this

same

to him.

J. M. D.,
Sheriff of

County.

No. 97.

Proceedings for setting a/part
State
Notice to be

To A.

a

Distributee's Share.
Georgia,

of

County.

given by Distributee,

B., administrator of C. D.: You

are hereby notified that I
of Ordinary for said county, at the regular
term thereof, in
next, for the appointment of three or more freeholders of said county, to divide the estate of C. D., in your hands
for distribution, into as many shares as there are distributees, and assign by lot to the said distiibutees their several shares, according to the
statute in such case made and provided.

shall apply to the Court

E.

H.,

Distributee of C. D.
-,

18—.

No. 98.
Notice to be given

by Administrator.
Georgia,

County.

To the distributees of the estate of C. D., late of said county,

viz.,
hereby notified that I will apply at the
next
term, 18 —, of the Court of Ordinary of said county, for
the appointment of three or more freeholders of said county, to distribute said estate according to law among the heirs of said C. D.
E. H., F. G., L. M.: You are

A.

B,,

Administrator of C. D.
'j

18—
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No. 99.
Notice

by Administrator to Distributee when Published.
County.

State of Georgia,

H., F. G., L. M., distributees of C. D., late of said county:
notified that, as administrator of C. D., I shall apply, four
months after the commencement of the publication of this notice, the
same being published twice a month for said four months, to the Court
of Ordinary of
county, to appoint three or more freeholders,
agreeably to the statute in such cases provided, to distribute amongst
To E.

You

are

the lawful distributees of C. D. his estate in my
tor of C. D.

hands

as

administraA.

B.,

Administrator of C. D.
,

18—.

No. 100.
Petition and Order

founded on the Notices above Given.
Georgia,

County.

To the Court of

Ordinary of said county:
petition of A. B., administrator of C. D., showeth that he desires to distribute the estate of C. D. in his hands amongst the lawful
distributees; that he has notified all the said distributees of his intended
application for distribution at this term of the Court, and prays the
appointment of three or more freeholders to make such distribution
according to law.
The

A. B..
Administrator of C. D.

Court

of

Ordinary,

Term, 18—.

A.

B., administrator of C. D., having made application to the Court
at this term, for the appointment of persons to distribute the estate of
C. D. in his hands amongst the lawful distributees of said estate, and
having proven to the Court that he has given the requisite notice of
this application, to be made at this term, and the Court being satisfied
such distribution should now be had: It is therefore ordered by the
Court, that all freeholders of said county, make a distribution of said
estate according to law.
The oath of commissioners

appointed under this order is as follows,
by one to the others, and then to him:
“You do swear that you will make distribution of the estate of C.
D., late of
county, in the hands of A. B., his administrator,
amongst his lawful distributees, according to law, without favor to
either party, and to the best of your skill, so help you God."
•>
and it

can

be administered

■
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No. 101.
To be used when

an

Administrator wishes to divide lands, and has other

funds (undistributed) sufficient to equalize any inequalities in the division.
County.

Georgia,

By virtue of an order of the Court of Ordinary of said county, to us
of
directed, and hereto appended, to make a fair division of the
C. D., late of said county, in the hands of A. B., his administrator,
amongst his lawful distributees, we proceeded this day in the following
manner to execute said order, after being duly sworn by each otherThe distributees being three in number, we arranged the property as
nearly as possible in three equal lots. These lots we named lot No. 1,
No. 2, and No. 3, and adjudged lot No. 1 to be worth
lot No.
2 to be worth
To equaland lot No. 3 to be worth —
ize the deficiency of lots No. 2 and 3, each being
less than No.
1 in value, we decreed that said administrator of C. D. should, from the
funds in his hands (undistributed), pay to the owner of lot No. 2 $100,
,

-.

,

and to the
tained.

owner

of lot No. 3 $100, when their owner should be ascershould constitute the several lots,

Having settled what

and the value of these several lots, we assigned to the distributees the
several lots thus: We wrote on separate slips of paper the names of

distributees, and on separate slips of paper the number of the lots
of the property, placing the former together in one hat, and the latter,
the number of lots, in another hat, which hats were then shaken. From
these hats were drawn, at the same time, by us, a slip of paper with
the

the name of a distributee, and a slip of paper with the number of a
lot, until the slips of paper were all drawn out, it having been previously to this drawing decided by us that the lot of
designated
by a number should go to the distributee designated by the slip of
paper drawn out at the same time with the slip of paper designating
the lot of
Under these provisions, lot No. 1, consisting of the
viz: [here describe them], fell to E.; lot No. 2, confollowing
viz.: [here describe them], to G.; and
sisting of the following
lot No. 3, consisting of the following,
viz.: [here describe them],
.

,

,

to L.

Given under

our

hands and seals.
O.

P., [l. s.]

R. S.,
T. U„

[l. s.]
[l. s.]

Commissioners.

No. 102.
To be used by an

Administrator, having

no

suitable fund in hand (undis-

tributed), to equalize inequalities on the division.

Following form No. 101, in the division of the property into lots No.
1, No. 2, No. 3, and in ascertaining the value of the several lots, which,
for Example, suppose to be in the aggregate $3,160, and lot No. 1 to be
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$1,100, lot No, 2 to be worth $1,060, and lot No. 3 to be worth
$1,000, this form should proceed thus : “To equalize the inequalities
of lots Nos. 1, 2 and 3, we first added together the separate value of
lots 1, 2 and 3, found their aggregate value, and divided this by 3, the
should be.
number of shares, to find what a proper share of the
In this way we ascertained a share to be $1,053,333*}, and that lot No.
1 was in excess of a share, having more than a share by $46.66%, lot
No. 2 was in excess $6.66%. To correct the inequalities so discovered,
we decreed that the owner of lot No 1, when ascertained, should pay
lot No. 3 $46.66%, and that the ownsr of lot No. 2, when ascertained,
should pay lot No. 3 $6.66%.” Form No. 101, above given, may then
he given to find the owner of lots Nos. 1, 2 and 3.
Another illustration, more complex, showing how inequalities should
be equalized, is the following :
Suppose the shares to be 5 in all,
share No. 1 to be worth $500, share No. 2 to be worth $400, share No.
3 to be worth $300, share No. 4 to be worth $350, share No. 5 to be
worth $250, adding these values together and dividing by 5 shares gives
360 as the proper share of each.
Then comparing this with the respective lots, it is seen that No. 1 is in excess $140, No. 2 is in excess $45,
No. 3 is deficient $60, No. 4 is deficient $10, No. 5 is deficient $110.
To correct the inequalities of this division, No. 1 must pay No. 4 $10,
and No. 5 $110. and No. 3 20. No. 2 must pay No. 3 $40.

•worth

No. 103.
A

/

Receipt of Shares.

Received of A. B administrator of C. D., this
■, 18-,
viz: [here fill in the description of property], allotted to me under
a division had of C. B.’s estate,
•,
18—, by commissioners ap,

pointed by the Court, and also the sum of
share equal to lot No. 1, assigned to E. H..

money,

$50, to make

my

F. G.
18-.

No. 104.

Refunding Obligations.
County.
Geougia,
by these presents, that we, E. H. and B. A., his security, are bound to A. B., administrator of C. D., late of said county, in
the sum of one thousand dollars, for the
payment of which we bind
ourselves and our heirs jointly and
severally.
Signed and sealed this
■, 18—.
Know all

men

The condition of the above bond is this, that whereas A.
B., admin-

istrator of C.

D., has, through

proper persons

appointed by the Court
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Ordinary, divided amongst the several distributees of C. D.’s estate,
and said E. H. has received from A. B., as administrator of C. D., his distributive share, it being one-third: Now,
should said E. H. pay his part of any debt and claims which may
be hereafter established against said A. B., as administrator of C. D.,
then this bond to be void, else to remain in full force.
E. EL, [l. s.]

of

his, C. D.’s,

,

Principal.
A. B.,
[l.
Security.

s.]

Test, L. S. B., j. p.
No. 105.
Petition by

Heir-at-Law for Citation to Settle the Estate before the Ordinary.
State

To the

op

Georgia, County

op

.

Ordinary of said County:

The

petition of A. B., an heir-at-law of C. D., shows that at the
term, 18—, letters of administration were granted by the Court
of Ordinary of said county to E. F., on the estate of C. D., that more
than one year has now expired from the grant of said letters of administration to E. F., that said administrator has sold out the estate of C.
D., and has paid all his debts, and your petitioner is entitled to his share
of said C. D.’s estate: So in order to ascertain the same, your petitioner
prays that a settlement of E. F.’s account as administrator may be
term of the Court of Ordinary for s^id county to be
had at the
held
■, 18—, and that citation issue to said adminday of
istrator requiring him to be then and there present and make a full
settlement of the estate of C. D. in his, E. F.’s, hands as administra¬
tor, as said Court will then and there make an account of said C. D.’s
estate in his, E. F.’s, hands as administrator.
A. B.,
Heir-at-Law of C. D.

No. 106.
Order for

Citation Against Administrator to Settle the Estate.
State

op

Georgia, County

At Chambers, this

day of

op
-,

18—.

The

foregoing petition of A. B., heir-at-law of C. D. for a settlement
of the administration of E. F., as administrator of C. D. at the
term of the Court of Ordinary of
county, having been duly filed,
and it appearing to be just and proper, it is ordered that a citation
issue to said E. F.

as such administrator to be and appear at
said Court and make a full settlement of his administratio n
of C.D.’s estate at the instance of A. B., heir-at-law of C. D., and that

term of

21
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this order operate as the citation required, when a copy of the same
is served on E. F. ten days before the
term of said Court of Or-

dinary.
No. 107.
Order

Approving Settlement—Judgment to Recover Property and Money by
the Heir.

Court

op

Ordinary
State

op

for the

Georgia,

County op
Term, 18—.

.

It appearing to the Court at this term at which E. F. was duly cited
by an order passed at the
term, 18 — of said Court and served on him, to appear and settle the estate of C. D. in his hands as
administrator that there is due the said A. B., heir-at-law, as appears
from an accounting by said E. F., the sum of
dollars; it is
therefore ordered that said settlement so made by E. F. at this term be
and is hereby adjudged as correct, and that the same be recorded upon
the minutes of this Court, and it is further ordered that A. B., as heirat-law of C. D., recover of said E. F., as such administrator of C. D.
said sum, and it appearing that said E. F. has in his hands the following property of C. D.’s estate which on the close of his administration belongs to A. B., (here decribe it), it is ordered that he deliver up
the same within ten days from this time to A. B., and it appearing to
this Court that said sum so above adjudged to be due is so due from
assets of C.D’s estate wasted and used by E. F., it is ordered that an
execution issue in favor of A. B. against the individual estate of E. F.
for so much as is found due above in money by E. F. as administrator of C. D. to A. B.
N. B.—If the administrator has in his hands

property of the estate from which the
by sale, the order should adjudge that the amount
so found due should be recovered of said estate in E. F.’s hands as administrator, and
execution issue accordingly.
amount found due could be made

No. 108.
Order to show

cause

to turn

why
over

an

attachment against

an Administrator ordered
should not be issued.

property to

one

State

Georgia, County
op Ordinary,

op

Court
It

being shown to the Cburt that E. F.,

op

.

Term, 18—.

as administrator of C. D.,
complied with the order passed at the
term, 18—, of
this Court, upon an accounting and settlement of C. D.’s estate, to surrender to A. B., heir-at-law of C. D., the following property [here describe it], set forth in said order: It is ordered that said E. F., as such
administrator, appear before me at the
term, 18—, of said Court

has not
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of Ordinary, and show cause, if any he can, why he should not be attached for contempt in not obeying the order aforesaid, and that a

of this order be served on him ten days before said
18—, of said Court.

term,

copy

N. B.—The mode of
to

getting

an

attachment is the

same as

set forth in form No. 10,

as

contempt of witnesses.
N. B.—These forms

as

to

accounting and attachment applicable to executors and

guardians also.

No. 108 (a).
Calculation

on

the Estate

of the Oeorge M. Magruder, made on the 1st day
November, 1875.

The first return, made by Josiah Stovall, executor, to the Court of
Ordinary of Columbia county, is not considered in this calculation, as
it was made in Confederate times, and the disbursements and receipts
are about equal.
The second return shows:

Executor, Dr.
To

$

receipts

To interest
Total

570 59
403 66

on same

$

974 25

$

457 74

Executor,. Cr.

By disbursements
By interest on same
Total

315 81

$

773 55

The third return shows:

Executor, Dr.
To receipts
To interest

on same

Total

Executor, Cr.
By disbursements to creditors
By interest on same
Total

$19,119 60
11,923 88
$31,043 48

$ 3,796 59
2,369 94

$ 6,166 53

The fourth return shows:

Executor, Dr.
To receipts, nothing.
Executor, Cr.

By disbursements to creditors,
By interest on same
Total

$

175 60
96 50

$

272 10

348

APPENDIX.

The fifth return shows:

Executor, Dr.
To

receipts, nothing.

Executor, Cr.

$

By disbursements to creditors
By interest on same

269 00
128 66

$

Total

397 66

The sixth return shows:
Executor Dr.
To receipts, nothing.
Executor, Cr.

$

By disbursements to creditors
By interest on same

79 29
37 93

$

Total

117 22

The seventh return shows:

Executor, Dr.
To

receipts, nothing.

Executor, Cr.
62 90

By disbursements to creditors.
By interest on same

21 31

$

Total

eighth return shows:
Executor, Dr.
To receipts, nothing.
Executor, Cr.
By disbursements to creditors
By interest on same

84 21

The

18 95
3 76

Total

22 71

Making total receipts, principal and interest
$32,017 73
Deduct 5 per cent, commissions for receiving and paying
out same

1,620 88

,.

$30,396 85

Executor, Dr.
To rent of land received and not returned
To interest on this amount from date of receipt,

$

1869

Total

Cr. by 5 per cent commissions on same
Balance

Add to the above the total receipts returned

300 00

1st June,
133 00

$

433 00
21 65

$ 411 35
$30,396 85

$30,808 20
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From this

we see

that the

sum

total of

receipts, less the commissions

the same,

is the sum of $30,808 20.
The total payments in the returns to creditors is the sum of.$ 7,833 98
To the above add
$45 00
And interest on same
3 15—$
48 15
Taxes paid by the executor for 1874, which does not appear in
the returns, and for which executor holds receipt, as
see voucher No. 1, and we find total payments to be... .$ 7,882 13
on

...

SUMMARY.

Total

receipts

$30,808 20
7,882 13

Total credits..

Leaving

a

PAYMENTS TO

Mrs. J. T.

$22,926 07

balance of

To be divided among seven
share

heirs and legatees, making one
$ 3,275 15

HEIRS, PRINCIPAL AND INTEREST, TO

1ST

NOV.,

Lampkin

C. E. MaGruder

.

M. 8. MaGruder

.

O. A. MaGruder
Mrs. W. H. Stanton

,

M. E.

MaGruder, guardians, two minors
Showing the heirs to stand as follows:
Mrs J. T. Lampkin short
C. E. MaGruder, overpaid
M. S. MaGruder, short
O. A. MaGruder, short
Mrs. W. H. Stanton, short
M. E. MaGruder, guardian, overpaid....

.

1875.

$ 3,205 28
3,284 03
3,256
3,170
3,139
6,853

30
63
19
02

69 87
8 88
18 85
104 52
135 96
302 72

No. 109.
Rtition and Order for extra

Compensation.
Georgia,

To the
The

County.

Ordinary of said county:
petition of A. B., as administrator of C. D., showeth to the

Court that, as administrator of A. B., in the control and management of
the land of C. D., his intestate, he has spent a great deal of time and
labor in

visiting the plantation, five miles from his own place, twice a
week, in looking after the hands, giving directions, etc., that the commission to be derived from the sale of crops will not be sufficient compensation for extra services, and prays the Court to allow him such
extra compensation for these services as he should have.
A. B„
Administrator of C. D.
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Court A. B.. administrator of C. D., and being duly
saith the above facts are true.
A. B.,

Came into open
sworn,

Administrator of C. D.

Sworn to in open

Court before

me,

this

—

day of-

—,

18—.

G. G. N.,
Ordinary.
Couut

op

Term, 18—.

Ordinary,

The

application of A. B., administrator of C. D., for extra compensation for managing the land of C. D.’s estate, being before the Court,
and the proofs being made to the Court of the nature and extent of
these services: It is ordered by the Court that said A. B., administrator of C. D., be allowed for this service the sum of two hundred dollars per annum, dating from C. D.’s death.
N. jS.—This form should contain an itemized account of the extra services, as far as
possible to be given, and should, when it can be done, be proved by other person than
the claimant.

No. 110.
Petition and

Order'for Extra Compensation.
County.

Georgia,
To the Court of

Ordinary of
County:
petition of A. B., as administrator of C. D., showeth, that since
he has been appointed administrator of C. D. in said county, he himself residing in the county of
-, he has been compelled, in discharging the duties of such administrator, to travel from
county
to
county four or five times during the current year 18—, spending each time two weeks in the service of the estate, and laying out
in actu. 1 cash about $75.00.
He therefore prays the Court to allow
The

him the usual allowance for such time and expense.

Came into open
sworn,

Court A. B., administrator of C. D., and being duly

saith the facts above stated

are

true.

A. B.,
Administrator of C. D.

Sworn to and subscribed before

me

this

day of

-,

18—.

G. G. N.,
Ordinary.
Court
The

op

Ordinary,

Term, 18—.

petition of A B., administrator of C. D., to this Court for extra
compensation, being read and considered, and his proofs of such service, and time spent, and of money expended, being made to the Court :
It is ordered, that he be allowed the sum of $75 for traveling expenses, and the sum of $200 for the time devoted by him to the service of the estate of C. D.

•

351

APPENDIX.

No. 111.

Application for Extra Compensation.
To the Court of

Ordinary of
County :
petition of A. B., executor of C. D., formerly administrator of
E. F., showeth to the Court that C. D., in his lifetime, having been
appointed administrator of E. F. by the Court of Ordinary of
county, did, up to the time of his death in 18—, act as such administrator, faithfully and profitably to the estate represented by him, performing tbe duties of his office, taking several long journeys weekly
for said estate for a year, renting and overlooking the plantation of
said estate, and expending considerable time and labor in looking after
the business of said estate, to-wit (here describe the services), for all
which services as yet no compensation has been made to him. That as
such executor of C. D., he will now have to surrender up all the assets
and property of said estate of E. F., and by law will not, unless a
special order is made in this matter, be entitled to any commission for
his testate.
Wherefore he prays tbe Court to pass a special order in
the premises, etc., allowing a just compensation to his testator.
The

A.

B,,

Executor of C. D.

Court

of

Term, 18—.

Ordinary,

The above petition of A. B., executor of C. D., being

read to the
Court, and the facts therein stated fully sustained by proof, it is ordered by the Court that said executor of C. D. be allowed to retain
from the funds of E. F.’s estate in his hands, in settling with the new
representative of E. F., the sum of three hundred dollars.
No. 112.

Special Order and Petition to

save

Forfeiture of Commission.
Georgia,

County.

To the Court of

Ordinary of said county:
The petition of A. B, administrator of C. D., showeth that he was
actually prevented from making his annual return for 18—, at the time
required by law, on the estate of C. D., by indisposition, and prays an
order of the Court to
this return

so

save

him from forfeiture of the commission

omitted, and which he has made

tunity given him.

now

on

at the first opporA. B..

Administrator of C. D.
18—.

Came into open
sworn,

Court A. B., administrator of C. D., and being duly
saith the facts stated in said petition are true.
A. B.,
Administrator of C. D.
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Sworn to and subscribed before

me

this

day of

,

G. G.

18—.
N.,

Ordinary.

No. 112 (a).
Court

op

Ordinary,

Term, 18—.

The petition of A. B., administrator of C D , to be saved by special
order of this Court from forfeiture of commission, for not making his
annual returns in

18—, at the time required by law, being read and
by the Court, and the same being shown to the Court to be
true: It is therefore ordered, that he be allowed his commission on the
returns, which he failed to make at the proper time, in 18—, but has
since made, and that he shall be exempt from forfeiture of commission
for not making his annual return in 18—, at the time required by law.
considered

This form

applicable to executors and guardians.

No. 113.
Rule Nisi

on

Executor, Administrator,

or

Guardian, for not making

Returns.
Court

op

Ordinary,

Term, 18—.

It

appearing to the Court, from an examination of the docket of this
Court, that the following persons, A. B., administrator of C. D., B.
A., executor of D. C., A. D., guardian of B. C., have failed to make
annual returns in the time required by law, and no excuse has been
presented to the Court by either of them for this default: Ordered by
this Court, that each of these persons show cause, by the
term,
18—, of this Court, why they should not be removed from their several
offices; and that a copy of this rule be served on them by the sheriff
of this county, ten days before said Court.
No. 113 (a).
Rule absolute against Executor, Administrator, or Guardian.
Court

op

Ordinary,

Term, 18—.

The rule nisi, taken at the last term of the Court against A. B., administrator of C D., B. A., executor of D. C., A D., guardian of B.

C., having been duly served by the sheriff of this county, and the
answer of A. B., administrator, and B. A., executor,
being in Court,
and showing that they are now willing and ready to make their annual
returns, and omitted their duty from forgetfulness, alone, and A. D,,
guardian of B. C., having failed to make any answer to said rule:
Ordered, that said A B., administrator, and B. A., executor, pay the
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costs of said rule

nisi, and that said A. D., as such guardian, be, and
hereby, removed from his office of guardian of B. C., and
that his letters be, and they are hereby, revoked.

the

same

This

only

is

form, embracing several parties, is only given
party should be joined as a rule.

as

an

illustration.

In practice

one

No. 114.

Rule Nisi

on

Administrator,

or

Court

Guardian, to give

of

new

Ordinary.

Security.
Term, 18—.

It

appearing to the Court, from an examination of the tax books of
•, and from an examination of the dockets of the
of
Superior and Inferior Court, that E. F., who is a security on the ad'
the county

ministrator’s bond of A.

B., administrator of C. D., is insolvent: It is
by the Court, (hat said A. B., as such administrator, show
cause, at the next term of this Court, why he should not give new
security for the administration of B.’s estate, and that a copy of this
rule be served on him ten days before the next term of this Court.
ordered

No. 114
Court

of

(a).
Term, 18—.

Ordinary,

The rule nisi, taken at the last term of this Court, against
administrator of C. D., because of the insolvency of his security,

.

A. B.,
E. F.,
requiring him to appear at this term, and show cause why he should
not give new security for the administration of said C. D.’s estate,
having been duly served, and said A. B not showing to the Court any
sufficient answer to said rule: It is therefore ordered by the Court, that
said A. B., as such administrator, give new bond and security, and
failing to do so by the next term of this Court, that he be, and is hereby,
removed from his office of administrator of C. D., and his letters be
revoked.
No. 115.
Rule Nisi

on

behalf of the Next of Kin.

Court of Ordinary,
And

now

and

at this term

comes

into Court E.

H.,

as

Term, 18—.
heir at-law of C. D.,

having filed his petition in due form, charging A. B., administraD., with mismanagement of C. D.’s estate, in this, that he has
failed to collect a large claim, viz.: (here describe the claim lost) set
forth in A. B’s inventory, and has allowed the maker of the same
to abscond without paying said debt, and said E. H. having proved
to the satisfaction of this Court that there is sufficient ground to
issue a rule nisi: therefore it is ordered, that said A. B., as such ad-

tor of C.
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ministrator of C. D., show cause at the next term of this Court why he
should not be removed from his administration, on account of such

mismanagement, and that a copy of said rule be served on him ten days
before the next term of said Court.

No. 115
Court

op

(a).
Term, 18—.

Ordinary,

A rule nisi

having been taken, at the last term of this Court, against
A. B., administrator ot C. D., at the instance of E. H., an heir at-law,
calling upon him to show cause why said A. B., as such administrator, should not be removed from his administration of C. D.’s estate,
on the ground set forth in said rule nisi; and
it appearing to the
Court at this term that said rule has been duly served, and that said A.
administrator of C. D., from the proofs submitted by E. H. has
been guilty of the mismanagement charged against him by E. H.:
therefore it is ordered by the Court, that the letters of A.B., as such
administrator, be revoked.
No. 116.
Answer to Rule Nisi.

Court
And

op

Term, 18-

Ordinary,

A. B., administrator of C. D., and for
against him at the last term of the Court,
at the instance of.E. H., an heir-at-law of C. D., says that the facts
stated in said E. H.’s petition, on which said rule nisi is founded, are
not true, and that said rule nisi ought to be discharged at the cost of
now

answer to a

said

at this term

comes

rule nisi taken

E. H.

A.

B.,

Administrator of C. D.

This form

can

be used

by executor and guardian.

No. 117.
Order to

discharge Rule Nisi.

Court
The rule

op

Ordinary,

-

Term, 18—.

nisi, taken at the last term of the Court, against A. B., administrator of C. D., returnable to this Court, being heard upon the
rule nisi and answer of A. B and upon the proof submitted by both
parties thereto: Ordered, that said rule nisibe discharged at the cost of
,

said E. H.

.
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No. 118.
Annual Return

by Administrator to the Court of Ordinary.

A. B. administrator of C. D., in account with estate of C. D., Cr.

By amount pa'd

,

t

“

t

10th, 18

Ordinary,

voucher No. 1

as

per

$

..

J. M. D.,
No. 2

1st, 18—,

“

D. M. A.,
No. 3

1st, 18—, as

per

voucher

“

A.

2d, 18

per

voucher

10th, 18—,

as per

voucher

10th, 18—,

as per

voucher

as per

2 50

..

( (

(t

“

50 00

P.,Jr.,

No. 4
R. H. V.,
No

as

50 00

5

100 00

By amount paid G. P. C.,
No. 6
I f

100 00

“

A. A. C„
No. 7

10th, 18

as

per

voucher

“

J. N

15th, 18—,

as per

voucher

100 00

,

No. 8
<<

((

0. H

1,000 00
15th, 18—, as per voucher

,

No. 9

2,000 00

Sum total of payments

To amount

$3,406 50

Same, Dr.
received from sale of land, sold

1st, 18—,

for cash

To amount received from sale of

weighing 25,000 lbs.,
10th, 18—, at 10 cts.

per pound
To amount of sale of 100 bbls. of corn, at

W.,

Sum total of

$1,800 00
2,500 00

1st,-18—...

To amount of sale of cotton, 50 bales,
to D. A., of
■, Georgia,

E.

4 00

voucher

2,500 00
$4

per

bbi., to J.

10th, 18—

400 00

receipts

$7,200 60
B.,

A.

Administrator of C. D.

Subscribed and

sworn to

before me,

this

—

of

,

18—.
G. G. N„
Ordinary.

No. 119.
Return when Administrator invests in State Bonds.
A.

B., administrator of C. D., Cr.

By amount paid to J. G. W., on the — day of
■, 18—, for six
State bonds, each calling for $500, each payable in 18—, at 7 per cent
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and 1st

interest, payable semi-annually, 1st
the

sum

of $3,000, and numbered as follows

-,

in each year,

(here give numbers.)
A. B.,
Administrator of C. D.

Sworn to and subscribed before

me

this

day of

•,

Ordinary of
This form

can

be used by executors and

18—.
county.

guardians.

No. 120.
Caveat to Return of

Administrators, Executors and Guardians.
county, comes E. H

And.now, before the Ordinary of

of kin of C. D., and caveats the return made
B

,

,

next

1st, 18—, by A.

administrator of C. D., and says the same should not be admitted
sanctioned by the Ordinary of
County; because

to record and

he says the same is illegal
said return, as paid from

in this, that items marked Nos. 3 and 4 ou
the estate of C. D., were not debts binding

said C. D.’s estate, and because the true amount of sales of corn and
cotton are not

returned, the cotton having been sold for 11 cents instead
corn for $5 per barrel, instead of $4 ; all of which

of 10 cents and the
he is

ready to

prove,

and

prays

the

same may not

be allowed.
P.

Q.,

Attorney of Caveator.
•,

18—.

Court of Ordinary,
Term, 18 -.
B., administrator of C. D_, made
1st. 18—,
having been filed in the office thirty days, as required by law, and the
caveat of E. H. to it having been considered: Ordered, that said caveat
be overruled, and fhe return allowed in full, and admitted to record.
The return of A.

No. 121.

Petition and

To the

Orders when A. B., Administrator of
Administration to another County.

Ordinary of

County,

C. D., changes his

Term:

A. B., administrator of C. D., saith his residence has been
from the county of
to
county, to which county

changed
he now
desires to change his administration; that he has prepared, and herewith exhibits to this Court, a duly certified copy of all the records con
cerning said C. D.’s estate, made out by the Ordinary of
county;
that he herewith tenders to this Court, as the law requires, bond and
security for the administration of C. D.’s estate, in the form required
by law, and prays the Court to accept said bond, to order said certified
copy to be recorded, and to allow him the privilege and powers, and impose on him the obligation, of an administrator originally appointed by
this Court.

A. B„
Administrator.

This form applies to executors and

guardians.
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No. 121
Court

of

(a).

Ordinary, G. G. N., Ordinary
D., having filed his foregoing petition,

A. B.. administrator of 0.

where
showing to this Court that his residence in the county of
he wds originally appointed administrator of C. D., has been changed
to this,
‘ county, to which he desires now to remove his administration, and said A. B., as such administrator, tendering a sufficient
bond, which is accepted, and exhibiting a duly certified copy of all
the records of C. D.’s estate, from the Ordinary of
county: It
,

is

ordered, that said bond be received and recorded; that said certified

copy be entered in full on the records of this Court, and that the name
of A. B.. as administrator of C. D, be entered on the docket of this

Court, and that he be, and is hereby, allowed to make all his returns to
the Ordinary of
-county, and that as such administrator he stand
in the same position to the Court of Ordinary of
county as
though originally appointed administrator by the Court of Ordinary of
county, and be subject to all proper orders and regulations of
the Court of

Ordinary of

county.
No. 121

(b).

Certificate to be given when Administrator

or

Guardian changes Residence.

Georgia,

County.

Ordinary of said county, do hereby certify the above and
foregoing eight pages contain a true copy of all the records of the Ordinary of
county, of and concerning C. D.'s estate, in A. B.’s
hands as administrator, and that it is a true copy of every transaction of said A. B., as such administrator, returned to said Ordinary,
and recorded, and of the proceedings of the Ordinary and Court of Ordinary of
county relative to said estate.
Given under my hand and seal of office this — day of 18—.
B. P. T.
[seal]
,

Ordinary and ex-officio Clerk.

No. 121 (e).
Form

of

an

Order to be entered by the Ordinary from whose Jurisdiction
the Administrator

Court

of

Ordinary

removes.

for the

County

of

State
It

of C. D., appointed by this
tration from the county of
the law

of

Georgia.

appearing to this Court in the matter of A. B., administrator
Court, proceeding to remove his adminisaforesaid, that he has complied with
of his adminin relation to a removal to the county of

now
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istration, and that he has given the new bond required, exhibited the
certified returns, and has been accepted fully by the Ordinary of

D., and is now subject to tbe control
county: It is ordered by
juiisdiction of the Ordinary of
this Court that he be, and is hereby, relieved from all further responsibility to this Court, and from all liability on the bond given and filed
county as an administrator of C.
and

in this Court.

No. 122.
Account and

Affidavit to

prove

the same against Estates.

A. B. to C. D., Dr.
18—.

$10 00

January.—. To ten bushels of wheat sold him
((

t

(

corn
t (

oats

« <

7 50

< t

5 00

$22 50
County.

Georgia,
In person, before me, came C. D., and being
above account of twenty-two and 50-100 dollars

duly

sworn,

saith the

is just.
C. D.

Sworn to and subscribed before me,

day of

this

,

18—.

L. s. b.

,

J. p.

No. 123.

Receipt to be given to Administrator.
Received of E.

H., administrator of A. B., this
day of
,
18
the sum of twenty-two dollars and seventy-five cents, in full, of
the above (or within) account.
C. D.
No. 123 (a).

Affidavit to

a

Note signed by

a

Marksman and not attested.

Georgia,

County.

In person, before me, came G. F. B., and being duly sworn, saith the
above note, signed by the mark of D. D., and not attested by any

witness, is

a

genuine note, given by D. D., and is a just demand

on D.
G. F. B.

D.’s estate.

Sworn to and subscribed before me, this

day of

,

18—.

G. G. N„
Ordinary.
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No. 124.

Receipt

on

Note.

the within note, from A. B., administrator of C. D.,
the maker of the within note, this
day of
18—, the sum
Received

on

,

of five hundred dollars, in full of the same.
E. F.

No. 125.

Affidavit by Security of Administrator, Executor,
from the State.
The return

or

Guardian, removed

being in the usual form, the security’s affidavit is

as

fol.

lows:
•County.

Georgia,
In person, before me, came E.
C. D., removed to the State of
above return is just and true.

F., security of A. B., administrator of
-, and, being sworn, saith the
E. F
Security, etc.

Sworn to and subscribed before me, this

day of

,18-.
N.,

G. G

Ordinary.

No. 126.
Return by

the Executor of

a

deceased Administrator.

A. B., late administrator of C. D.,
In account with G. D.’s estate,
No. 1.

No. 2.
No. 3.

Cr.

By amount paid O. L. B., 2d January, 18—
A. L.,
18—,
3d
“

it

In person

n

before

“

$500.00

I t

O. P.,

if

1st

200.00

18-

,

100 00

E. F., executor of A. B., and being duly
sworn, saith the above return, founded upon vouchers left by A. B., in
his papers, relative to the administration of C. D.’s estate, is just and
me came

true.

Sworn to and subscribed before

me

this

18—.
E. F.
Executor of A. B.

Ordinary.
Court
The

op

Ordinary,

Term, 18—

fortgoing return of E. F., executor of A. B., for his intestate
being duly proven: Ordered, that the same be allowed.

360

APPENDIX.

No. 127.
Form

of Proceedings to make Title.
State

op

Georgia,

County.

Ordinary of said County :
day of
petition of A. B. showeth, that on the
18—, C. D., then in life, executed to your petitioner his bond for
title, a copy of -which is annexed, marked A (the original being
here ready to he shown to the Court), binding himself in the sum
of
dollars, to make your petitioner a title to a tract of
land in said county, containing
acres, adjoining (here describe the boundaries.) Your petitioner avers that said C. D. deday of
-, 18—, without executing
parted this life on the
tide to your petitioner, or providing in any way for the execution of
title, according, to said bond; that the Court of Ordinary of said county,
in which C. D. died, duly appointed E. F. his administrator, with
whom he has fully settled the purchase money of said land, and that
he is now entitled to a deed according to said bond: wherefore your
petitioner prays that E. F., administrator of C. D.,may be directed to
make title to said land, according to the bond above directed.
A. B.,
To the
The

Petitioner.

No. 127

First Order

on

(a).

Petition to make Title.

Court

op

Ordinary,

Term, 18—.

The petition of A.

B., showing to the Court that C. D., late of said
county, in life, signed a bond referred to in said petition for a title to a
tract of land described in said bond, which land has been fully paid
for, and that he wishes an order to make titles under said bond by
E. F., administrator of C. D.: It is ordered by this Court, that notice
of A. B.’s application be given to
-, by serving copies of this order
personally fifteen days before the next term of this Court, and that a
copy of this order be served thirty days before the next term of this
Court by publication in-, so that
may show cause, if
any they can, why this Court should not order said E. F. to make title
under said bond.

Second Order

on

Petition to make Title.

Court

op

Ordinary,

Term, 18—.

And now, at this term, comes A. B., and referring to an order passed
at the
term of this Court, in relation to E. F., administrator of

C.

D., making title to a lot of land, described fully in A. B.’s petition,
showing to the Court that said administrator is fully satisfied that

and
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A. B. has

paid the purchase money for said land, and is willing to
according to the bond of C. D., and it being further shown
to the Court, that the lawful notice required by law, has been given
of the proceedings: It is ordered by the Court, that said E. F., administrator of C. D., proceed at once to execute title to A. B., as prayed
make title

for.
No. 128.
Form

of Deed to be made by Administrator, when Intestate has given Bond
for Title.
Georgia,

County.

This

deed, made this
•, 18—, between E. F., as
day of
administrator of C. D., and A. B., witnesseth, that whereas said C. D.,
in his lifetime, bound himself to make title to A. B., of a certain tract
of land, containing
acres, adjoining (here describe the boundaries
and situation), and after the execution of the same, departed this life,
before the fulfillment of its condition ; and whereas said A. B. has fully
performed the condition on which C. D. was to make a title, and, in
accordance to law, has filed his petition to the Court of Ordinary of
County, and obtained an order, after due notice, that said E. F., as such
administrator of C. D., should carry out said bond, and make title of
said land to A. B.: Now, in consideration of the premises, and in
order to execute said order of the Court, the said E. F., as administrator
of C. D., hath granted, bargained, sold and conveyed, and doth by
these presents grant, bargain, sell and convey, to said A. B. all that
tract of land above described, to have and to hold in fee simple, with
all the rights, privileges and appurtenances thereto belonging. In witness whereof, said E. F., as such administrator, hath hereto set his
hand and seal this

day of

■,

18—.
E.

F.,

Administrator of 0. D.

In presence
N. O.
I.

of

us,

P., J. p.

Ordinary of
County:
undersigned, E. F., administrator of C. D., returns to the Court
that he, on the
day of
18—, in compliance with an order
term, 18—, did make title to a tract of
passed by the Court at
containing
acres, and adjoining, as is set
land, situated
forth in the enclosed bond taken up by him, and prays that this return,
and the bond so taken up, be filed in the clerk’s office of the Court of
Ordinary for inspection by all persons interested.
E. F.,
To the
The

,

,

Administrator of C. D.
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Court op

Term, 18—,

Ordinary,

E.F., administrator of C, D-. having made returns to this Court of
by him, under a bond given by C. B. to A. B., in which
he fully stated the situation of the land, its boundaries, and- his acts*
and inclosing in his returns the original bond of C. D. to A. B.; Orthe title made

dered that the same be

filed,

as

prayed for, in the clerk’s office of that

Court.
No.-129.

Proceedings to compel ten Administrator to make Titles to the Heirs.

County:
Ordinary of
petitioner A. D. and C. D., heirs of O. D., showeth unto the
Court-that E. F., m his lifetime, on the
•, 18—,
day of
To the

The

made and delivered to O. D. his bond for titles in and to a certain tract

land, in which it wai agreed by E. F.,then in life, that upon payhundred dollars, he would make O. T>. titles to a certain
tract of land lying, etc., (here describe the land;; that said E. F. de18—, having appointed
■day of
parted this life on the
one G. H. his exeeutor ; that said sum stipulated for in said bond has
been paid, part during the lifetime of said E. F. and part to G. H.,

of

ment of five

,

administrator of E. F.:

"Wherefore your petitioners pray a rule nisi
issue, in their behalf, against 6. H., administrator of E. F., requiring him to appear at the next term of this Court, to show cause, if
any he can, why he should not make titles In and to said land to your
petitioners, who- aver that they are heirs of 0. D.

may

A. D.
C.D.

No. 129

(a).

Court op Ordinary,
Term, 18—.
foregoing petition of A. D. and C. D. being read to the Court,
the facts therein stated shown to be true : Ordered by the Court,
said G. H., administrator of E. F., show cause, if any he ean, at

The
and
that

the next term of this

Court, why he should not make to said A. D. and
C. D. titles to the land set forth in said petition, and that a copy of
this rule, and of said petition, he served on said G. H. ten days before
the next term of this Court.

.

No. 129 (6).

Court
1

It

appearing to the Court that

op

,

Ordinary,

-

Term, 18—.

rule nisi taken at ■ the last term of
this Court in favor of A. D. and C. D. vs. G. H., administrator of E.
F.f has been duly served on said G. H., requiring him to show cause,
a
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if any lie can, why he, G. H., administrator of
A. D. and C. D. titles to a certain tract of land

E. F., should not make
(here describe the land),
and said G. H. having shown no cause to the contrary : Ordered by
the Court that G. H., administrator of E. F., proceed at once to make
titles of said land

to A. D. and C. D.

No. 129 (c).
Form of Deed to be made by an

Administrator to the Heirs.
County.

Georgia,
This deed, made this

day of

■,

18—,.between G. H,, ad-

ministrator of F. F., of the one part, and A, D. and C. D., heirs of 0,
D., of the other part, witnesseth, that whereas said E. F., in life, bound
himself to make titles to O. D. to

a certain tract of land (describe it),
making the title, and whereas the condition on which
the title to said land should be made to O. D.,has been performed, and
said A. D. and C. D., heirs of O. D., have filed their petition and obtained an order from the proper Court of Ordinary after due notice,
•requiring said E. H as administrator of E. F., to make title) in said
land to said A, D. and C, D.; Now, in consideration of the premises,
and in order to comply with said bond, and for value received of said
A. D, and C, D said G. H., administrator of E. F., hath granted, bargained, sold and conveyed, and by these presents doth bargain, grant,
sell and convey, to said A, D. and C. D. all the said tract of land, with
all its rights and privileges, etc.
In witness whereof, said G. H , executor of E. F, hath hereto set his
hand and seal, day and year above stated.
G. H., [u. s.]

and died before

,

,

Administrator of E. F.

Signed, sealed and delivered in
-

.

T

i
1

presence

of

P. X.

xi. S.,

j, ,p.

T

T

No. 130.
!

Proceedings to make

a

Deed to the Heirs General.
Georgia,

1

To the Court of

i—~r-

County. '

Ordinary of said county *
petition of A. I). and E. D., heirs of C. D., sheweth that on
the
day of
-, 18—, E. F., of said county, made and delivered
to said C. D. (then in life, now deceased), his certain bond for titles, in
which it was agreed that E. F. would make him, C. D., a full and
.lawful title to a certain tract of land [here describe the land], if said
C. D. should bn the
18-1-, pay him the sum of1
day of
dollars ; which Sum of money, your petitioners do aver has been fully
The

,
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paid:
of this

Wherefore your petitioners pray, said E. F. may, by an order
Court, be required to make title in said tract of land to the heirs

general of said C. D.
A. D.
E. D.
No. 130
Court

of

(a).
Ordinary,

Term, 18—.

The

foregoing petition of A. D. and E. D., being read to the Court
and considered, ordered by the Court that said E. F. show cause, at
the next term of this Court, why he should not make title to the tract
of land described in said petition to A. D. and E. D., as heirs of C. D.,
and that a copy of this rule, and of said petition, be served on him ten
days before the next term of this Court.
No. 130

(6).

It

appearing to the Court that the'rule nisi, taken at the last term of
Court, against E. F., requiring him to show cause at this term of
the Court why he should not make titles to ajcertain tract of land [here

this

describe the

land], in pursuance of a bond given C. D. in his lifetime,
duly served, and no sufficient objection being interposed by
Ordered by the Court, that said E. F. make title to A. D., and

has been

E. F.:
E.

D., the heirs of C. D., in and to said tract of land.
No. 130
Form of

(c).

Deed to the Heirs General.
Georgia,

This deed, made this
one

day of

,

County.

18—, between E. F., of the

part and A. D. and E. D., heirs of C. D., of the other part, wit-

nesseth, that whereas said E. F., in the lifetime of said C. D., bound
himself to make title to C. D. in
:—

a

certain tract of land

containing

situate, etc. [describe the land], and C. D., departed this
life before receiving a title to said land; and whereas the condition has
been fully performed on which a title to said land was to be made to
C. D. by E. F.; and whereas, also the said A. D. and E. D., heirs
general of C. D., have filed their petition to the Court of Ordinary of
county, and obtained an order, after due notice, that said E. F.
should make and deliver to said A. D. and E. D. a full and complete
title to the land above set forth:—Now, therefore, in consideration of
the premises, and for value received, the said E. F. hath granted, baracres,

gained, sold and conveyed, and doth by these presents grant, bargain,
sell, and convey unto said A. D. and E. D., heirs of C. D.. all tna
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tract of land above

all the

described, to have and to hold in fee-simple, with
And the said tract

rights, privileges, etc., thereto belonging.

said E. F. will forever warrant and defend to said A. D. and E. D.

against hinself and all other persons whatever.
In witness whereof, the said E. F. hath hereto set his hand and seal,
this
E. F.
day of
-, 18—.
[l.s.]
Signed, sealed, and delivered, in presence of us,
L. P.
P. X.

j. p.

No. 131.

Proceedings for Letters of Dismission.
Georgia,

County.

—

To the

Ordinary of said County :
The petition of A. B,, administrator of C. D„ showeth that he has
fully discharged all the duties of such administrator; that he has paid

all the debts of his estate, C, D.;
hands to the lawful heirs of C. D
tion may

has turned
:

over

the residue in his

therefore he prays the usual cita-

issue, requiring all persons interested to show

cause,

if

any

they

can, why he should not be discharged frpm his administration,
and while such citation is running, his proceedings, as such adminis

istrator, may undergo a thorough review by this Court.
A.

B.,

Administrator of C. D.

Court of Ordinary,
The above

Term, 18—.

petition being read and considered: Ordered that the
granted, and that the petition be entered on the

prayer of petitioner be
minutes of the Court.

No. 131
Citation for

(a).

Letters of Dismission.
State

of

Georgia,

County.

Whereas, A. B., administrator of C. D., represents to the Court in
petition, duly filed and entered on record, that he has fully administered C. D.’s estate:—This is, therefore, to cite all persons concerned, heirs and creditors, to show cause, if any they can, why
said administrator should not be discharged from his administration,
and receive letters of dismission, on the first Monday in
18—.
G. G. N.,
his

,

This form

applies to Executors and Guardians,

Ordinary.
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No. 131
—

(5).

Court op Ordinary,

Term, 18—.’

appearing to the Court that the citation for a discharge of A. B.
from his administration of C. D.’s estate has been duly issued and published, and it also appearing to the Court, from an examination of
all the proceedings Of said A. B.’s administration of C. D.’s estate,
that he has fully and faithfully administered said estate, and.is legally
entitled to a discharge from his administration, and no sufficient'objection being offered to his dismission: it is ordered that he be discharged from his administration of C. D.’s estate, and that, as evidence
of this discharge, letters of dismission issue to him..
It

No. 131
Letters

(e).

Statu

’

>T

of Dismission,.

To all persons concerned:
This is to certify, that A.

Georsia,

op

—^

County.'

f

’

B., adniinistrator of C. D., late of said
county, having fully administered the estate of C. IX, which came into
his hands as such administrator, and as It appears from the examination
of his proceedings by the proper authority, has acted in the discharge
of his duties faithfully; and citation having been properly issued, requiring all who were concerned to object to the discharge of said A.
B.,r'if they could, from his administration, and no valid objection having
been offered, and the Court of Ordinary of county having, at
its regular term, on
day of
18—, by order, discharged
said A. B. from his administration of C. D.’s estate, and ordered letters
,

of dismission from said administration to issue to him, these letters of

dismission

to show his discharge, whenever and wherever he may
question.
Given under my hand and seal of office, this
day of
, 18—.
are

be called in

Ex-offlcio Clerk, etc., of

r

Order to

the Coart of Ordinary of

No. 131 (d).
' f

—

County.

rr

,

deposit, in order to get Letters of Dismission. '
(

Upon application of H. E., administratrix of H. P. B.r for letters-of
dismission from said administration, and said administratrix showing
to the Court that she has given due notice of her intended application
for letters of dismission, and has faithfully administered said estate,
and further showing to the Court, that there is a balance in her hands,
as such administratrix, which has not been claimed by any one, amounting to $708.30, and said administratrix desiring to deposit the same: it is
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preliminary step to issuing letters of dissaid sum,

ordered by the Court, as a,

mission^that said administratrix deposit in the

_

subject to the order of this Court, and procure a certificate of such der
posit.
(No. 131 e.)
Order
I’l J'

of Dismission When Money is Deposited and
Court

iJi

retimed.

<

Ik-

of

I*

.

Ordinary,
'•

Term, 18—.

•

previous order of this Court,
P.B., to deposit in, the
at this place, the balance in her hands, has been fully complied with,
and the certificate of deposit filed, with the proper officer of the Court:
it is ordered by the Court that she be, and is hereby, discharged from
her administration of H. P. B.’s estate, and that letters of dismission

It appearing to the Court that the
granted to Hr E., administratrix of H.

from said administration issue to her in usual form:

.

.

No, 131 (/).

Upon application of H. E., administrator of C. D., for letters of dismission from said administration, and said H. E. showing to the Court
that due notice of his intended application for letters of dismission has
been

given,-and that he has faithfully administered said estate except
by any one,
said residue amounting to $100.00, and said administrator being willing
to retain said sum in his hands at four per cent,, it is therefore ordered
by this Court, that letters of dismission issue to said E. H,, upon his
filing a, written acknowledgment in this Court of the amount held by
him, and the fate at which it is* held, and agreeing to account for the
same as the Court may require,
by order in the premises.

a

small residue in his hands which has not been claimed

No. 131
L

'
-

L.

(pj.

J

I, E. H., administrator of C. D., do hereby acknowledge that I haveu
hand, belonging to said estate of C. D., the sum of $100.00, to be
accounted for hereafter as the Court of Ordinary by its order may require, at four per cent, interest.
in

E.

H.,

Administrator of C. D.
j

No.' 131 (A).
Order to Draw
—

—'—t

Money Deposited.

Cqurt-of Ordinary,

Whereas A. B. and E. B. have this
that

they

are

entitled to,the money

a

—-—,

Term,. 18-=-,'

day shown to. the Court, by proof,
deposited by H. _E.,, administrator
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B., in the bank at this place : it is ordered by the Court, that the

cashier of the said bank pay to said
sum of
dollars so deposited.

A. B. and E. B.,

the

or

No. 132.
Natural Guardian's Bond.

Georgia,
Know all

County.

by these presents, that we, A. B. and C. D., are bound
N., Ordinary of said county, and his successors in office,
in the sum of one thousand dollars, for payment of which we bind
ourselves, our heirs, and assigns, jointly and severally.
Signed, sealed,' and delivered, this
day of
, 18—.
The condition of the above bond is such, that if said A. B., the natural guardian of his child, E. F., to whom recently there has been
given by will of G. H. a pecuniary legacy of $500.00, shall well and truly
demean himself according to law as guardians of such funds when received by him, then the above bond to be null and void, else to remain
men

unto G. G.

in full force.

A. B.,

[l. s.]
Principal.

C. D„

[L, S.]
Security.

No. 132
Court

of

(a).
Ordinary,

Term, 18—.

B., natural guardian of his child, E. F., having come into open
Court, and tendered to the Court good bond and security, which is
A.

hereby accepted by the Court, for the guardianship of a pecuniary
legacy, willed to said E. F., of $500.00: it is ordered by the Court that
said bond be recorded, and that A. B. be, and is hereby, vested with all
the authority of guardian of this property, to receive the same and
manage it according to law.
No. 133.
Bond

of Guardian already appointed in regard to additional Property.
Georgia,

Know all

County.

by these presents, that we, A. B. and C. D., are bound
unto
■, Ordinary of said county, and his successors in office, in
the sum of two thousand dollars, for payment of which we bind ourselves, our heirs and assigns, jointly and severally.
Signed, sealed, and delivered this
day of
, 18
men

.

The condition of this

obligation is that if said A. B., already a duly
appointed guardian under the statute, and who desires as such guar-
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dian to receive and control other property recently given E. F., for
whom he is now guardian, shall, when the same is received, well and

rightly demean himself

as such guardian
then the above bond to be null and void,

of E. F., according to law,
else to remain in full force.
A. B.,
[L. S]
Principal.
C. D.,

[l. s.]
Security,

Court

of

Term, 18

Ordinary,

.

A. B., already a

guardian of E. F. by statute, desiring to receive, as
such guardian of E. F., additional property recently given him, and
coming into Court and tendering his bond, with good security, which
is approved and accepted by the Court: it is ordered, that the same be
recorded, and that said A. B. have the power to receive such additional

property.
No. 134.
Petition

by Minor to appoint

a

Guardian of his Selection.

To the

Ordinary of
County, Georgia:
The petition of A. B., a resident of said county, and a minor child
of C. D., recently deceased, respectfully shows to the Court that he is
over fourteen years of age; that he desires to have a guardian appointed
for him, to take charge of his person and property in said State : that
he has selected as such guardian his friend and relative, E. F., and
prays the Court to sanction his choice, and appoint said E. F. his guardian; said E. F. residing in said State.
A. B.

Test,
Ordinary.

Came into open Court
facts stated in the above

said A. B., and being duly
petition are true.

Sworn to and subscribed before

me

this

day of

sworn,

saith the
A. B.

,18—.
Ordinary.

Court

of

Ordinary,

Term, 18—.

Court, coming A. B., a resident
C. D., and filing his petition to
have E. F. appointed his guardian, in conformity with the law, and
showing to the Court that he is fourteen years of age: it is ordered by
the Court that said E. F. be, and is hereby, appointed guardian of A.
B.’s person and property in said State, upon his giving bond and security in the sum of two thousand dollars, to be approved by the Court,
and taking the usual oath of office.
And now, at 'a regular term of this
of said county, and a minor child of

23
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No. 135.
Form

of Petition to have a new Guardian appointed by a Minor dissatisfied
with the

one

he has.

Georgia,

County.

County:
Ordinary of
The petition of A. B., a minor child of C. D., showeth to the Court
that he is fourteen years of age, residing in said county, that he is not
To the

satisfied with his present guaidian, desires his removal, and
Court to appoint as guardian of his person and property in
E. F., who consents so to act

and reside in said State.

wishes the
said State
A. B.

Tested by
J. P.
Court of Ordinary,
Term, 18—.
B., a minor child of C. D., having filed his petition to have a new
guardian appointed for him, having arrived at the age of fourteen
years, and having selected E. F. as such guardian, which selection the
Court approves; said E. F. consenting in open Court to act: ordered
by the Court that his former guardian, G. H., show cause, at the next
term of this Court, why his letters of guardianship should not be revoked, and that a copy of this rule be served on him ten days before
A.

said next term of this Court.

Court of Ordinary,
Term, 18—.
nisi, taken up at the last term of this Court, against G. H.,
guardian of A. B., to show cause why his letters ot guardianship
should not be revoked, because said minor had arrived at the age of
The rule

fourteen years,

and selected E. F. as his guardian, a choice approved
by the Court, having been duly served, and no sufficient objection being made by him to the revocation of his letters: ordered by the Court
that said G. H.’s letters be revoked, and that E. F. be appointed guardian of A. B., and that he give bond and security in the sum of two
thousand dollars, to be approved by the Court, and take the usual oath
of office.

No. 136.

Application for Guardianship and order when a Minor is under fourteen years of age, and not the Child of Applicant.
To the

Ordinary of
County Georgia:
undersigned, residing in said State, desires to be appointed by
the Court of Ordinary of
county, guardian as to person and
property, of C. D., resident of said county, a minor child, under fourteen years of age, of one E. D., and prays that a citation may issue
requiring all persons concerned to show cause who the guardianship of
aid C. D.’s person and property may not be entrusted to him.
The

A. B.
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No. 136 (a).
At Chambers,
day of
, 18—.
application of A. B., resident of the State of Georgia, for a eitation to issue, that he may obtain guardianship of the person and property of C. D., a minor, under fourteen years of age, resident of said
county, having been duly filed: Ordered that the same be granted.
G. G. N.,

The

Ordinary,

No. 136 (b).

Citation.
County.

Georgia,

A. B., residing in the State of Georgia, having applied to be appointed guardian of the person and property of 0. D., a minor under
fourteen years of age, resident of said county, this is to cite all persons
concerned to be and appear at the term of the Court of Ordinary, to be
held next after the

expiration of
from the first publication of
cause, if they can, why said A. B. should not be
intrusted with the guardianship of the person And property of C. D.
Witness my official signature.
G. G. N.,
this

notice, and show

Ordinary of

No. 136
Court

of

County.

(c).

Ordinary,

Term, 18—.

The

application of A. B., residing in the State of Georgia, to be appointed guardian of the person and property of C. D., a minor, resident
of said county, having been duly made, and citation having been duly
published, and no objection being offered, and this Court being satisfied
that said A. B. is a fit and proper person to be appointed C. D.’s guardian, both of his person and property: It is therefore ordered by the
Court that said A. B. be, and he is hereby, appointed guardian of the
person and property of C. D., and that he give bond and security in
the sum of ten thousand dollars, and take the usual oath of office; and
that letters of guardianship issue to him upon complying with these
terms.

No. 137.

Proceedings to appoint Guardians for Imbecile Persons.

The Notice to the

nearest adult Relations.

B., M. B., and O. B., nearest adult relations of C. D., a resident
county:—
Take notice, that I shall apply to the Court of Ordinary of said

To A.

of

county, at the next term, after expiration of ten days from service of
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notice, to pass an order to issue a commission, in terms of the law,
report to this Court as to the imbecility from age of
C. D., and his incapability therefrom to manage his affairs, and further
to appoint a guardian for his person and property.
this

to examine and

This

day of

,

18.
A.
No. 137

To the Court of

B.,

(a).

County, Georgia:

Ordinary of

petition of A. B., of said county, showeth that C. D., of said
county, is in an imbecile state of mind from age, and therefore incapable of managing his affairs; that said C. D. has large real and personal
estate worth $20,000, now wasting, for which cause he prays this Court to
appoint suituable commissioners to investigate this matter according
to law, and if the charge of your petitioner is sanctioned, to have a
The

guardian appointed for said C. D.
A. B.
Came into open

Court A. B., and being duly

sworn,

A. B.

petition is true.
Sworn to in open

saitli the above

Court before

me,

G. G. IN.,
Ordinary.

No. 137 (&.)
Court
The above

op

Ordinary,

Term, 18—.

petition of A. B., of

county, Georgia, for a commission to issue in the matter of C. D., of
county, alleged by him to
be imbecile from age, and incompetent to manage his business, having been filed duly, and the proper notice of his intended application

having been given and

no reason being

offered why a commission should

issue to examine said C. D., as the statute requires: It' is therefore
ordered that the usual commission issue, directed to the following

not

persons

[here

name

them],

one

to be a physician.

No. 137

(c).

Commission and
State
To

Certificate.
op

Georgia,

County.

(here insert the names of commissioners):
A. B., of said county, having reported to the Court of Ordinary
of said county, that C. D., of said county, is a person imbecile from
age, and incompetent thereby to manage his property, of which he
owns a large amount: You are hereby required, or
any twelve of you,
one of whom must be a
physician, after first being duly sworn, to try
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t

said matter, and a true verdict to render, to have said C. D. personally
brought before you, to examine him by inspection as to his alleged irnbecility from age, and incompetency to manage his affairs, and to examine witnesses as to said facts of imbecility and incapability, and
make return of your verdict to the Court of Ordinary of said county,
at the first term to be held after your verdict is recorded.
Witness my hand and seal this
-, 18—.
day of
G. G. N„
Ordinary and ex-officio Clerk.

No. 137

(d).
County.

Georgia,

I, K. B., a Justice of the Peace of said county, do hereby certify that
I swore twelve.of the jurors named in above commission, faithfully
and impartially to-try and determine the imbecility of C. D., alleged
to be imbecile and incompetent to manage his affairs.
Given under my

official signature, this

day of

,

E.B.

j.’p.

No.
Return by the

18—.
[l. s.]

137(e).

Jury of Inquest.

State

of

Georgia,

County.

To the

Ordinary of said county:
By virtue of the annexed commission, to us directed, we, the undersigned, first heing sworn, and having made such examination by inspection and proof as the law requires, report that we do find said C.
D. to be imbecile of mind from age, and by reason of his imbecility
of mind incapable of maaaging property.
Given under our hands this
-, 18—.
day of
[Here the jurors should sign their names ; the physician attaching
M.

D.]
No. 137
Court

It

of

(/).

Ordinary,

Term, 18—.

appearing to the Court by the return of the commissioners
selected in the matter of C. D., of said county, alleged to be imbecile
from age, and incompetent to manage his propery, that he is imbecile
from age, and incompetent to manage his property, and that he is
entitled to $20,000 worth of valuable property, which is wasting,
and A. B., of said county, a fit and proper person, being willing to
accept the office of guardian of the person and property of said C.
D.: it is therefore ordered that said A. B. be, and he is hereby, ap
pointed guardian of C. D.’s person and property, and that he give bond
and security in the sum of forty thousand dollars, and take the usua
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oath of office, and that letters of guardianship then issue to him; and
further, it is ordered, that all the proceedings in this matter be entered
the records of the Court.

on

No. 137

(g).

Form, of Appeal from

this Judgment.

D., alleged by A. B. to be an imbecile from age, and incompetent
to manage his property, being so found; A. B., next of kin, dissatisfied
with the finding in said case, having paid all costs, and demanded an
appeal, brings T. W., and tenders him as security, and they, said A.B.,
C.

and T. W.,
the

acknowledge themselves bound jointly and severally for

payment of the eventual condemnation money and costs in said

case.

In witness whereof

they have hereto set their hands and seals, this
18-.
A. B. [l. s.]
T.W. [l. s.]
Tested and approved by
day of

■.

Ordinary.
No. 137
Guardian’s Bond

(h).

of Imbecile Persons.

County.
Georgia,
A. B. and O. B., are bound unto
Ordinary of said county, and his successors in office,- in the sum of
forty thousand dollars, for payment of which we bind ourselves, our
Know all men, that we,

,

heirs and

assigns, jointly and severally.
Signed, sealed and delivered this
day of

18—.

-,

The condition of the above bond is such that if A. B., who has this

,

day been appointed guardian of the person and property of C. D., an
incompetent and imbecile person, shall well and truly demean himself
as such guardian of C. D., according to law, then the above bond to be
null and

void, else to remain in full force.
A. B.

O. B.
Tested and

approved by

[l. s.]
[l. s.]

Ordinary.
No 138.
Petition

bg Guardian of Imbecile Person to sell his Estate for Support.
County

Georgia,
To the
The

Ordinary of said County:
petition of A. B., guardian of C. D.,

an

imbecile

eth that the estate of said C. D. in his hands consists of

person, showcertain
,

a
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of which is

the annual

only
dollars; that said_
is insuffithat said
if sold, would produce a
of which would support said C. D. comfortably; that without this sale said C. D. cannot live as his property
would justify: Whereupon, your petitioner prays a citation to issue in
the usual form, calling on all persons interested to show cause, if any
they can, why such sale should not be made.
cient to support said C. D.;
sum of money the interest

,

A.

B.,

Guardian of C. D.

Court

op

Term 18

Ordinary,

.

The
and

foregoing application of A. B., guardian of C. D., being read
considered: Ordered by the Court that the usual citation issue.
No. 138
Notice and order for

(as).

leave to sell under above Application.

To all whom it may concern:

Application will be made to the Court of-Ordinary of —
Georgia, at the first regular term after the expiration of
this notice for leave to sell the
belonging to C. D.,
person, for the support of said C. D.

county,
—

an

from

imbecile

A. B„
Guardian of C. D.
■,

18—.
138
Court

The

(b).

op

Ordinary,

application of A. B., guardian of C. D.,

Term, 18—.

imbecile person, to
sell the
of said C. D., for his support, being now before this
Court for final disposition, and it appearing to the Court that due notice of this application has been given by publication, and it further
appearing to the Court that said application should be granted: It is
hereby ordered by the Court that A. B., guardian of said C. D., be,
and is hereby, authorized to sell the
of C. D., upon a credit of
twelve months, giving the usual notice of sale, said sale to be made for
the sole purpose expressed in the application.
an

No. 139.
Oath

of all Guardians taken before the Ordinary.

You, E. B., do solemnly swear that you will perform all the duties
required of you as guardian of C. B., according to the law of this
State, to the best of your abilities and understanding; so help you God.

A.B
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No. 140.

Guardian’s Bond.

Georgia,

County.

men by these presents that we, A. B. and T. U., are held
firmly bound unto the Ordinary of said county, and his successors
in office, in the sum of ten thousand dollars, for the payment of which
sum we bind ourselves, our heirs, executors and administrators, jointly
and severally.
Sealed with our seals, and dated this
day of
, 18—.

Know all

and

obligation is such that whereas the said
day appointed guardian to C. D., orphan of E. D., deceased:
now if the said A. B. do well and truly demean himself as guardian,
agreeably to law in such case made and provided, the above obligation
to be void, otherwise to remain in full force and virtue.
A. B.
[l. s.]
T. U.
[l. s.]
Tested and approved by G. G. N.,
The condition of the above
is this

Ordinary.

No. 141.
Letters of

Guardianship.
Georgia,

County.

Whereas, application in proper form has been made to have A. B.
appointed guardian of the person and property of C. D., a minor,
residing in said county, under the age of fourteen years, and A.
B. has duly delivered the bond, secured according to the order of
the Court of Ordinary, for the guardianship of the person and property
of C. D., and taken the required oath of office, this is to show that said
A. B. is entitled to all the powers and privileges of general guardian
C. D.; that said A. B., as such guardian, is to safely keep the estate
said minor, to collect and deliver the

same

of
of

to him when he becomes of

age; that he is to render a just and true account of all the estate
which he may receive; that he is to inquire into and receive all
the estate of said ward, which by law he ought to do; that he, is to
maintain and educate said orphan, and protect his person and in all
respects discharge the duties of a guardian, by making proper returns, and whatever else the law requires of guardians.

In witness whereof I, G. G.
officio

N., Ordinary of said county and
Clerk, have hereunto set my hand and seal of office.
G. G. N„

ex-

Ordinary and ex-officio Clerk.
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No. 142.
lorm

of Petition and Order to Rent Land privately.

To the

Ordinary of
county:
The petition of A. B., guardian of C. D., a minor, showeth to the
of said
Court, as such guardian, he has the right to control the
in a manner more conducive
C. D.; that he can dispose of said
to the permanent interest of C. D., if allowed to rent privately; he
therefore prays the Court to grant an order allowing him to rent priA. B„
vately, said
Guardian of C. D.

No. 142
Court

of

(as).
Ordinary,

Term, 18—.

Upon hearing the above application of A. B., guardian of C. D., to
rent C. D.’s
■•privately: Ordered by the Court that A. B., guardian of C. D., have leave to rent privately, said
.
No. 144.
Form

of Guardian's Petition and order to buy Land.

To the Court of

Ordinary of
county, Georgia:
petition of A. B., guardian of C. D., showeth to the Court that
he has funds in hand not necessary for the support and maintenance
of said C. D.; that it would be to the advantage of C. D. to invest the
same in land, and .employ
thereon; that the amount of said
funds is two thousand dollars: therefore he prays the Court to allow
The

allow him to invest said

sum

in

a

tract of land for said C. D.

A. B.,
Guardian of C. D.

144

Court

(a).

of

Ordinary,

Term, 18—.

The

foregoing petition of A. B., guardian of C. D., to invest two
thousand dollars surplus fund's of C. D. in land, being read in this
Court, and the Court being satisfied, from the facts shown to it, that
the piayer of the petition should be granted: It is ordered by the Court
that said A. B. have leave to invest said two thousand dollars, as
prayed, having the title to the same executed to said C. D.
No. 144 (b).
Deed to Children when the Guardian invests under Order

Georgia,

of Court.

—

County.

This deed, made — day of
, 18—, between A. B., of the one part,
and C. D. and E. D., minors of A. D., of the other part, witnesseth
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that, whereas the Court of Ordinary of said county, by an order passed
18—, did authorize A. P., as guardian of C. D. and E. D., to
for the benefit
invest the sum of
dollars in the purchase of
of said minors, and said A. P., as such guardian, having paid me said
sum: Now, therefore, in consideration of the premises, and for the
,

aforesaid so paid me, I, A. D., have bargained, granted, sold and
conveyed, and do by these presents bargain, grant, sell and convey to
to said
said C. D. and E. D.
; and the right and title of said
sum

C. D. and E. D. I will forever warrant and defend.
I have hereto set my

In witness where

■

hand and seal.
A. B.

[l. s.J

In presence of
A. L.
J. H., j. p.

No. 145.
Guardian's Deed.

Georgia,

County.

The Court of

Ordinary for the county aforesaid, having at its regu•, 18—, ordered the sale of the
of A. B., a
minor, under the guardianship of C. D.; and C. D., the guardian of
A. B., having given notice of such sale in the
as to time aud place
of the same, as the law requires, and having duly exposed said
for sale, in pursuance of said advertisement, at the court-house door of
said county during the lawful sale hours on the first
in April, 18—,
and one P. C. having then and there bid off —
•, (he being the highest
and best bidder for the same), at the sum of
dollars, to be paid
lar term in

—

twelve months after date:

Now, therefore, this deed, executed
18—, between C. D., guardian of A. B.. and said P. C., witnesseth that
said C. D., for and in consideration of the sum of
dollars,secured,
to be paid by the note of said P. C. aud others, hath granted, bargained,
sold and conveyed, and doth by these presents grant, bargain, sell and
convey unto said P. C. said
, so sold as aforesaid [here describe
the property], to have and to hold the' same, with its rights and appur
tenances, and said C. D., as such guardian as aforesaid, covenants that
in all respects he has pursued the law in selling
In witness
whereof said C. D., guardian as aforesaid, hath hereto set his hand and
seal, day and year above written.
C D„
[l. s.]
,

.

Guardian of A. B.

In presence of
O. P.
P. K., J. P.
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146.

Guardian’s Return

under Order

of Purchase of

of Court.

A. B.,

guardian of C. D., Cr.
By amount paid January 1st, 1857, to E. F., for land bought
under order of Court

$1,000 00

.

A. B.,
Gu* rdian of C. D

Sworn to and subscribed before

me

this

day of

,

18—.

G. G. N.,
Ordinary of
County.
No. 147.

Petition and Order to Bind out

Orphans where Annual Income will not

support them.
To the

Ordinary of

county, Georgia:

The

petition of A. B., guardian of (,'. D., showeth that as such
guardian he has, for several years past, rented said C D.’s land
and was for some time able, out of the yearly rents to support his
wai d, C. D.: that owing to
and the decline in prices
of
■, he cannot now, out of the yearly income, maintain and educate said minor, and therefore prays the Court to proceed with such
minor as the law requires.
A. B.,
,

Guardian of C. D.

No. 147
Court

op

(a).
Ordinary,

Term, 18—.

The application of A. B.,

guardian of C. D., showing such facts to
require that C. D., orphan of E. D . should be bound
out, and the Court, upon examination being satisfied of the truth of
the statement made by A. B., guardian of C. D.: It is ordered by the
Court, that said C. D. be bound out, and that the clerk of the Court
proceed at once to find some suitable person with whom to place
C. D. to learn the art of tanning, and to have the proper indenture,
this Court

as

in such matter executed.
No. 148.
Petition and order to encroach upon the Principal of a Minor's Property,
because of Insufficiency in the Income to support him or her.

To the

Ordinary of
County, Georgia:
petition of A. B., guardian of C. D., respectfully showeth that
propery he holds as such guardian of C. D., is entirely insufficient

The
the
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education; that the annual profits of said C.
sum of seventy dollars;
that his necessary expenses amount to one hundred and fifty dollars;
that the welfare of said C. D. and his best interest, will be promoted
by selling a portion of ('. D’s property, and applying the proceeds
judiciously to his education and other necessary expenses; that under
for his maintenance and

D.’s whole estate in his hands amount to the

the actual circumstances of said C. D.’s situation it would be unwise to
bind him out: Wherefore your

petitioner prays that an order may be
portion of said C. D.’s estate in his hands, and a direcsame shall be appropriated.
A. B„

granted to sell
tion how the

a

Petitioner.

No. 149.
Court

of

Term, 18—.

Ordinary,

The

foregoing petition of A. B., guardian of C. D., having been
read and considered, and it appearing from an examination of the
return of said A. B. as such guardian, and from his statement made
before

me on

oath

as

to the actual value and income of C. D.’s prop-

erty, that the annual profits thereof are insufficient for C. D.’s proper
support and maintenance: It is ordered by this Court that said guardian be, and is hereby, authorized to sell
belonging to
said minor, at the usual time and place •
■, giving the usual
notice, and that he apply from the net proceeds of said sale, the sum
,

annually of

one

hundred dollars until the

same

is exhausted.

No. 150.
Petition and Order

To the

Ordinary of

far Belief of Surety of Guardian.

County:

The petition of A. B., security on the bond given by C. D., for the
guardianship of E. F.’s estate, showeth that from said C. D.’s situation
at this time, he being sued largely in the
Courts of
said county, and his want of skill in conducting his own business,
he having made several bad trades, two in particular with R. S.,
to

whom he

sold his lands for half their

value, the petitioner is so
securityship that he conceives himself
in great danger of suffering thereby, and prays this Court to pass an
order lequiring said C. D. to give your petitioner relief by countersecurity or otherwise, so that he may be saved harmless.
alarmed about the result of his

A. B.,
Security.

381

APPENDIX.

Came into open Court A. B.,
stated in said petition are true.

and being duly sworn, saitli the facts
A.

Subscribed and

This form

sworn

to before me,

this

day of

,

B.,

18—.
Ordinary.

applies to executors and administrators.
No. 150

Court

(a).

op

Ordinary,

Term, 18—.

The above

petition of A. B., security of C. D., guardian of E. F.,
being duly sworn to by him, it is ordered by the Court, that said C.
D. show cause, at the next term of this Court, why he should not relieve said A. B., his security, by giving a new bond, or giving him
counter security, or securing him in some just and equitable manner,
and that a copy of this petition of A. B. and this rule be served on him
ten days before the next term of this Court.
No. 150

Courfr

op

(6).
Ordinary,

Term, 18—.

A rule nisi

having been taken at the last term of this Court for the
relief of A. B., security of C. D., upon his petition, which has been
duly served, and it appearing to the Court that said C. D. should relieve A. B., his security: it is therefore ordered by the Court, that said
C. D. relieve A. B., his security, by giving bond and security, to save
him harmless from his securitysliip, within ten days from this time, or
deposit with A. B. collateral securities to satisfy him.
No. 151.

Resignation of Guardian.
Court
The

op

Ordinary,

Term, 18—.

petition of A. B., guardian of C. D., to resign his office, and
the petition of C. D., who is shown to be a minor over fourteen years
of age, requesting that E. F. may be appointed in the place of A. B.,
E. F. consenting thereto, being read to the Court, and the Court
being satisfied that A. B. should be released from his guardianship,
and E. F. appointed as his successor, being a suitable person: it is
therefore ordered by the Court that the said A. B. be discharged from
his said office, and the said E. F. appointed guardian of C. D., the appointment to take effect when E. F. shall give bond with O. N. and R.
N. as
securities, in the — sum of ten thousand dollars, and take
—

the usual oath.
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No. 152.

Inventory by Guardian of Idiot, Lunatic, Insane, and Imbecile Persons,
A. B.

guardian of C. D., an imbecile person, reports to the Court
county, that he received of said C. D.’s estate,
Ordinary of
the following articles of property, viz: ten
■, named as follows
[here name them], 1 valuable tract of land, on which C. D. lived, in
said county [describe property], 10 head of horses, 40 hogs, 20 sheep,

of

cows and calves, 100 bbls. of corn, 25 bales of cotton, 10 stacks of
fodder, 2 four-horse wagons and gear, 10 ploughs and gear, $500 in
cash, scrip for ten shares R. R stock, two notes on E. F. each due
A. B.,
January 1, 18—, and each for $1,000.

50

Guardian of G. D.

Subscribed and

sworn

to before me,

this

day of

,

G. G.

Ordinary, etc., of

18—.
N„

County.

No. 153.
First return
A.

of Guardian after receiving his Ward’s Estate.

B., guardian of C. D., in account with said C. D., the minor, Dr.

To amount received
D..

as

name

18—, from E. F., administrator of C.
■, named as follows [here
coming to said minor,
them], $5,000 in cash, a horse and saddle, four cows and calves.
A. B.,
share

Guardian of C. D.

Subscribed and

sworn

to before

me

this

18—.

day of

G. G. N„
'
Ordinary.
No.
First Return of

A.

154.

Guardian, who has been Executor or Administrator, and
received Ward’s Eundsfrom himself.

B., guardian of C. D., in account with minor, C. D., Dr.

To amount received

18—, from self, as administrator of E. F.,
interest, viz: ten [here name
them], $2,000 in cash and twenty shares of Georgia Railroad stock.
A. B.,

in whose estate O. D. had

an

,

Guardian of U. D.

Subscribed and

sworn

to before me,

this

day of

18—.

G. G. N„
Ordinary.
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No. 155.
Petition and Order

for Citation to obtain Letters of Dismission.

To the

Ordinary of
County:
The petition of A. B., guardian of C. D., showeth to the Court, that
he has fully executed the trust devolved on him, that he has complied
■with all his legal obligations as guardian of C. D., and prays the
Court to order the usual citation to issue, in order that he may obtain
letters of dismission from such guardianship.
A. B.,
Guardian of C. D.

No. 155

(a).

Citation to obtain Letters of Dismission.
State

op

County.

Georgia,

A. B., guardian of C. D., having applied to the Court
of said county for a discharge from his guardianship of

of Ordinarj'
C. D., this is
therefore to cite all persons concerned to show cause why the said A.
B. should not be dismissed from his guardianship of C. D., and receive the usual letters of dismission.

Given under my

hand and official signature.
G. G.

Ordinary of
No. 155
Order

N.,
County.

(b).

of Discharge.

Court

op

Ordinary,

Term, 18—.

The

petition of A. B., guardian of C. D., for dismission from his
guardianship, having been duly riled, and citation issued and served
in proper time for disposal at this term of the Court, and it appearing
to the Court from

a strict examination of A. B.’s returns, accounts,
and vouchers, that he has fully and fairly executed his trust as guardian of C. D., and there being no valid objection offered why he

should not, be dismissed from his

guardianship: It is ordered by the

Court, that he be, and is hereby, discharged from said guardianship,
and that letters of dismission, as usual in such cases, be issued to him.
No. 156.

Proceedings to set aside Letters of Dismission.
To the

The

Ordinary of

County:

petition of C. D., formerly a ward of A. B., a guardian under
the jurisdiction of this Court, showeth to the Court, that at the ———
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Term, 18—, said A. B. obtained from this Court an order of discharge
from his guardianship of your petitioner, and a- further order to the
clerk of this Court to issue to him letters of dismission, which letters
were duly issued by said clerk, and which letters and discharge your
petitioner prays may be set aside on the following grounds: that
said A. B., as such guardian, received from the executor of O. B. on
the
day of
a large legacy, of $500, which he never returned,
and never accounted for; facts recently to your petitioner made known;

sum A. B. still holds, and held at the time of such discharge.
In order to set aside such discharge and letters of dismission, he prays
that a rule nisi be issued by the Court calling on said A. B. to show

which

cause

why his discharge and letters of dismission should not be set

aside.

C. D.
Ho. 156
Court

op

(«).
Ordinary,

Term, 18—

The above

petition of C. D., to set aside the discharge granted to
B., guardian of C. D., and to revoke his letters of dismission, being
read, and the same duly sworn to by C. D.: It is ordered by the Court,
that said A. B. show cause, at the next term of this Court, why his
said discharge and letters of dismission should not be set aside and
annulled, for the reasons stated in said petition, and that a copy of the
said petition and of this rule be served on him, ten days before the
A.

next term of this Court.

No. 156

Court

(5).

op

Ordinary,

Term, 18—.

A

rule nisi having been taken at the last term of this Court, calling
on A. B., former guardian of C. D., to appear at this Court, and show
cause why the dismission granted to A. B. from his guardianship of
C. D.’s person and property, should not be set aside, and his letters of
dismission revoked, for reasons stated in C. D.’s petition, and it now
appearing that said rule has been properly served, and C. D. having
made the facts stated in his petition fully appear to the Court, and
A. B. offering no sufficient answer to C. D.’s charge and evidence: It
is therefore ordered by this Court, that said letters of dismission be,
and the same are revoked, and that his discharge be, and the same is,
set aside.

No. 157.

Proceeding by Foreign Guardian to Remove Property.
The State of Alabama,
On this

day, 1st of January, 1855,

the Court for the

appointment of

a

—

came

County.
a minor, and

—,

moves

guardian, and makes choice of J.
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M., and it appearing, to the satisfaction of the Court, that the
is over fourteen years of age: it is therefore ordered by the
Court, that J. D. M. be, and is hereby, appointed guardian of the said
a minor, as aforesaid: and it is further ordered by the Court,
that J. D. M. enter into bond and approved security, in the sum of
two thousand dollars, as such guardian.
Thereupon came the said J. D. M., and entered into bond and security, in the sum of two thousand dollars, with J. J. and A. J. W.,
securities; which said bond is approved, and ordered to be filed and
received; and ordered further, that letters of guardianship issue to the
said J. D. M., in and over the person, goods and chattels, rights and
M. C. L„
-, minor as aforesaid.
credits, of the said
D.

said

,

Judge of Probate.

The State
Know all

op

County.

Alabama,

by these presents, that -J. D. M., J. J., and A. J. W.,
of the county and State aforesaid, are held and firmly bound unto M.
C. L., Judge of the Court of Probate for said county, and his successors in office, in the penal sum of two thousand dollars, for which payment, well and truly to be made, we bind ourselves, our heirs, executors, and administrators, jointly severally, firmly by these presents.
Sealed with our seal, and delivered this the first day of
18—.
men

,

The condition of this bond is

such, that whereas the above bound
J. D. M. has been appointed guardian of the person and estate of
a minor; now, if the said J. D. M. shall well and truly perform
all the duties which are and may by law be required of him as such
,

guardian, then the above bond to be void, otherwise to remain in full
force.

J. D. M.

[l. s.]
[L. 8.]
A .J. W.
[l. s.]
bond taken, approved, and ordered of record, this
J. J.

The above

day of

■,

M. C,

18—,

L.,

Judge of Probate.
The State

of

County.

Alabama,

Special Court of Probate,

.

—

January, 18—.

Be it remembered and made known to all whom it may concern,
on
he application of J. D. M. to my said Court, I have caused

that

these letters of

guardianship to issue in favor of the said J. D. M., in

and upon the goods and chattels, rights and credits, of
in every case which occasion may require, the said J. D. M.
ized to
as

bring suit, as the lawful guardian of the said

-,

and

is author', a minor,

aforesaid.
Witness M. C.

a. d.

18—.

L., Judge of the Court of Probate,

day of
M. C. L.,
Judge of Probate.

24
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The State

of

County.

Alabama,

Special Court of Probate, held

—

of February, 18—.

Upon application of J. D. M., submitting a bond to this Court, for
the guardianship of property in Georgia, about to be received for his
■ward, I. N. L., a minor, with A. H. and J. J. as securities thereon: it
is ordered and considered that said bond is good and sufficient, and
that it is accepted, and ordered to be filed and recorded.
S.

G.,

Judge of Probate.
The State

of

County.

Alabama,

by these presents, that we, J. D. M., A. H. and J. J.,
of the county and State aforesaid, arc held and firmly bound unto S.
G., Judge of the Court of Probate for said county, and his successors
in office, in the penal sum of twenty-two hundred dollars, for which
payment, well and truly to be made and done, we bind ourselves, our
heirs, executors and administrators, jointly and severally, firmly by
Know all

these

men

presents.

Signed, sealed and dated this

day of

•,

18—

The condition of this bond is such that whereas the above bound J.
-, a minor;
appointed guardian of the estate of
if the said J. D. M. shall well and truly perform all the duties by
law required of him, as such guardian, concerning all property received, or to be received, for his said ward, from or out of the State
ef Georgia, then the said obligations to be void, otherwise to remain

D. M. has been
now,

in full force.

J. D. M.

[l. s.]
[l. e.]
J. J.
[l. s.]
taken, approved, and ordered of record, this
A. H.

The above bond

day of

•,

S.

18—

G.,

Judge of Probate.
No. 157

State

(a).

of

Alabama,

County.

I, S. G., Judge of Probate in and for said county, and ex-officio
clerk of said Court of Probate of said county, do certify that the above
and foregoing pages contain, and are a true and perfect exemplification from the records of said Court, in which Court the guardianship
was granted, and is pending, of all papers and proceedings appertaining to the guardianship, committed to J. D. M., of the person and estate of
•, a minor, of said county; and that said J. D. M. has been

duly qualified as such guardian, and has given bond and security, which
bond and security is approved by this Court, in the sum of twentytwo hundred dollars, (over and above the sum required by law for the
guardianship of property already being in the State, in this Court,)

•
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for the proper

administration of property received from the State of

Georgia.
In witness whereof
affixed the seal of said

[seat,

op

I have hereunto subscribed my name, and

Court, this the

day of

,

S. G.

court.]

18-.

[l. s.]

Judge of Probate, and ex-officio Clerk of the
State

of

same.

County.

Alabama,

I, S. G., Judge of the Probate Court of said county, do hereby oertify that the above attestation, subscribed by S. G. as clerk of said
Court, is sufficient, and in due form of law.
Witness my

hand and official signature, this

day of

■,

18—.

S. G„
Judge of said Probate Court.

Georgia,

County.

In the Court of
It

Ordinary for said county:
appearing to the Court that J. D. M., of

county, Alabama,

has filed and has recorded in this Court the necessary exemplification
of his guardianship of
, of said county of
Alabama, given the
proper bond, and has given due notice
this order: it is hereby ordered that W.

of his intended application for
H. L., executor of J. L., Sr.,

deceased, and J. M. L. and W. H. L., administrators of W. B. L., deceased, and J. T. L., as executor and administrator of L. L., deceased,
deliver and pay over

to said J. D. M. all property of what kind soever,
coming from the estate of said deceased persons, to the ward of said
J. D. M.
No. 158.
Another Form,

of Certificate to Exemplification of Foreign Guardian.
State

op

Mississippi,

County.

I, R. C. W., clerk of the Probate Court in and for the said county,
hereby certify that the foregoing pages contain a full, true and
perfect transcript and exemplification of there cords in the case of the
guardianship of V. H. M guardian of M. A. B., as the same appears
of record in my office, and I further certify that the penalty of the bond
of the said guardian is sixteen thousand dollars in excess of any amount
required to cover any property of the said M. A. B in the State of
Mississippi, and I further certify that the security of said bond is worth
more than the penalty of said bond.
do

,

Given under my
uary,

A. D. 1858.

hand and the seal of said Court, the 8th day of Jan
R. C. W
t

Clerk.
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State

op

County.

Mississippi,

I, G. F., presiding Judge of the Probate Court of the county of
State aforesaid, do hereby certify that R. C. W., whose genuine
signature appears to the foregoing certificate and attestation, is, and
was, at the date thereof, Clerk of said Court, duly elected, qualified
and commissioned; that his said certificate and attestion are in due
form of law, and that all of his acts in the premises are entitled to full
,

faith and credit.
Given under my

day of

,

hand and official seal, at office in Hernando, the
A. D. 18—.
G. F.,
J udge

of the Probate C.

No. 159.
Notice to be
To W. H.

given by Foreign Guardian.

L., executor of J. L.:

term of said Court, as
Take notice that I will apply at the
foreign guardian, with an exemplification duly made out according to
law, for an order requiring you to settle with and pay over to me whatever property you hold as such executor, belonging to
the
minor, residing in the State of Alabama, whose right I represent.
, ,

J. M.
Guardian, in Alabama, of

.

ICO.
Form,

of Receipt to be given by Foreign Guardians.
Georgia,

Received this

day of

County.

18—, of W. L., executor of J. L., Sr.,
whatever property, money or effects he, as such executor, held belongviz.:
ing to
and two hundred dollars in cash, in full
of all demands due me as such guardian of
.,

,

,

J. M.
Guardian of

.

No. 160 (a).

Affidavit to reject Application of non-resident Guardian.
Georgia,

County.

In person before me came A. B. guardian of C. D., a minor, who has
removed to the State of Alabama, and whose guardian in that State,

E. F., is applying to receive his estate in the hands of A. B., guardian,
and remove the same to Alabama, and being duly sworn,
says, that
said E. F. is an incompetent person to take charge of said C. D.’s
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estate; that his security is insufficient, and that the removal of C. D.’s
property by E. F. will greatly injure him, C. D.; and prays the Court
to take the

proof of these charges, and reject said E. F.’s application.
A. B.,
Guardian of C. D.

Subscribed and

sworn

to before

me

this

day of

18—.

,

G. G. N.,
Ordinary of

Court

op

Ordinary,

———

county.

Term, 18—

The affidavit of A.

B., resident guardian, objecting to the application of E. F., foreign guardian, having been read to the Court, and the
charge therein made being fully proven by testimony: It is ordered
that the application of E F. be rejected.
No. 161.
Arbitration under the Code.

County.

Georgia,

Whereas, differences have arisen between P. J. D., administrator of
deceased, of the one part, and J. H F., of the other part, from
the sale and purchase of the plantation lying in
county, said J.
H. F. claiming a deduction of the purchase money on account of a
deficiency in the number of acres, which deduction said administrator
does not feel at liberty to allow :—Now, therefore, to bring this difference to a speedy, and just, and impartial decision, said parties, by signing their names hereto, do agree to submit said differences, and the
decision thereof, to the arbitrament and award of A. B. and C. D., said
,

award to be made under the Code of
This

day of

,

Georgia
P. J. D.,

18—.

[l. s.]

Administrator.

J. H. F.,

No. 161
We the
and J. H.
the same,

[l. s.]

(a).

undersigned, chosen as arbi'rators by P. J. D., administrator,
F., under the foregoing submission, in order to carry out
chooses, as the third arbitrator, under the Code of Georgia,

F. F.
Given under

our

hands and seals this

day of

,

A.
C.

B.,
D.,

18—.

[l. s.J
[l s.]
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No. 161

(b).

undersigned arbitrators, selected as above stated, under the
as above stated under theCode of Georgia by the
arbitrators and by the parties, do hereby appoint as the time and place
for trying the matter so referred to us under the foregoing submission,
the
county,
, —18, at the residence of G. H. in
day of
and the hour of ten o’clock a. m. The parties now agreeing before
us to that time and place, and waiving notice and time.
This
•, 18—.
day of
A. B.
[l. s.]
C. D.
[l. s.]
We the

articles of submission

—

E. F.
No. 161

[l. s.]

(c):

We the

undersigned, parties to the aforesaid reference and submisand place
appointed by the arbitrators, and waive giving any further notice.
This
18—.
day of
P. J. D.,
[l. b ]

sion, do hereby, by signing this agreement, agree to the time
,

Administrator.

J. H. F.

[L. 8]
County.

Georgia,

In person before me came A. B., C. D., and E F. chosen as
trators to decide the differences between the representatives of

arbi,

deceased, and J. H. F., and being duly sworn, say they

will imparsubmitted to them, according to law,

tially determine the matters so
and the justice and equity of the

case,

without favor to either party.
A. B.
C.D.
E. F.

Sworn to and subscribed before me,

this

day of

,

P. X..

18—.
j. p.

No. 161 (d).
We the

undersigned, chosen as arbitrators, to decide the matters
foregoing articles of reference, signed by the representatives of
deceased, and J. H. F., being first duly sworn,
having given proper notice of time and place of meeting, having also
given said matters due consideration, and heard both parties under
oath as to the facts of said case and difficulties, and being fully en
lightened as to all the facts necessary to a proper decision of the matters referred, do decide and decree as follows, to-wit:
To be signed and dated by arbitrators and delivered into Court to
submitted in the

,

be recorded.
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Sections of the Code
dians to arbitrate

are as

allowing executors, administrators and

391
guar-

follows:

“Sec. 2884. Guardians, trustees, executors or administrators, may, in
good faith, and with proper prudence, submit to arbitration the matters in controversy in connection with the estate they represent.”
“Sec. 2885. A submission may he in parol, and the award also be
verbal, when the matters in dispute do not exceed in value the sum of
five hundred dollars; hut all submissions by persons acting as trustees,
as above, must be in writing, and the award rendered in writing.”
Sec. 4225. Any personal representative of any decedent or guardian of any infant, idiot or lunatic, or any trustee, may submit to arbitration any matter of cont. oversy touching the property of such decedent, idiot, lunatic, infant, or of such trust estate.”
“

GENERAL INDEX.
A.

ABATEMENT,
of letters testamentary
of administration
of

guardianship
of legacies

.110

by marriage,
<<

U

,138

It

<<

,217

,168, 270

letters ©f administration do not abate

,137

by removal.

ACCOUNTS

162, 153,160, 165

ACCOUNTING.

(See Settlements.)

ADEMPTION,
of legacies

.267, 268, 269

ADJOURNMENT,
of Court of Ordinary

,28, 39

ADMINISTRATION,
when granted

,134, 143

when refused

,135

when

presumed
where granted

,135

..34, 142
137, 140

under what rules
upon

.142

notice granted

may be granted to persons not
must be applied for in writing

,142

giving the notice,

135

ADMINISTRATOR.

temporary, permanent, pendente lite, during minority, with

will, de bonis non

,136, 137
.238, 242
.137, 170

merged into guardian
who may be
still continues

as

such after removal out of the State-

.137

under what rules created and persons entitled to administer
ascertained.
,137, 138, 139, 140
140
the guardian of deceased ward is by law administrator,
when the
25

sheriff, clerk,

or

other

person,

appointed

,140

394
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ADMINISTRATOR,
when appointed without security
bond and security

141

148

oath

,148

their bond, joint and several
when one of several dies or is removed, who remains....
when removed, obliged to account with the heir at law,

146

removal, his securities continue liable
being removed does not abate suits against him
temporary administrator

146
146

146

upon

de bonis

non

with will

permanent, and his powers
may continue the
make contracts

146

155, 156
155, 156
155, 156, 108, 110

172, 173, 177

business of the estate

172,) 173
172

relieve from statute of limitations..
may file a bill for direction
and may submit disputes arising in the course of administration to arbitrators, under sections 2884,2885, 4225 of the
may

.172
,172

,172
Code, annexed to the form for arbitration
173
out existing contracts
may make attorney in fact and employ lawyers and agents...173
,169
compromise claims, etc
may, when no guardian is appointed, apply the estate in his
may carry

hands due to

a

minor

as

guardian

his duties
must ascertain condition of the estate

157

the debts according to law, and when
collect the debts, ect

158

pay

or secure

them

his
.

175
157 179

duty as to investments
shall defend the estate from all improper claims
should surrender property belonging to others
duty to make title when
when there are several, have joint and entire interest.
one canDot dispossess the other
when not liable for waste

relieved from suit for twelve months

foreign, his rights
ADVANCEMENT,
ADVERSE

168
169
,171
,174
,174

175
,176

,176

178, 179
,157

,210, 212
,191, 192

POSSESSION,

prevents sale by administrator while it exists.
ALLOWANCE FOR TWELVE MONTHS

,181

,187, 189
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AMBIGUITIES IN WILLS.

,275

AMENDMENTS IN COURT OF ORDINARY.

96

APPEAL,
when Ordinary is disqualified
in Court of Ordinary
by parties unable to give security
by consent
by whom it may be taken
how it affects intermediate proceedings
lies from the refusal of the Ordinary to grant letters of administration pendente life
when and where to be transmitted
when

disposed of, what further action

28
32
32
33

33
33
137
33

may

be necessary

33

APPLICATION,
for administration, probate of will, and guardianship, what it
4

must show

for all orders and other action of the Court of

Ordinary, how

framed

40

ARBITRATION,
may be adopted by administrators, executors

or guardians,
2884, 2885, 4225, to settle disputes
arising in the course of administration. See these sections

under the Code, sections

of the Code annexed to the form for arbitration.

ASSENT TO LEGACIES,

ASSIGNMENT,
of claims by administrator
to

.277

or

executor to heirs

or

creditors

sue

ATTACHMENT,
for contempts.

.30, 46

ATTESTATION OF WILLS,

,73, 74, 75, 76
B.

BILL FOR

DIRECTION,
when filed by administrator,

.172

BOND OF ORDINARY )
how taken and

approved
it
liability arising from it
how affected by irregularity
who may be surety to

,24, 25
,25
25

,25
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BOND OF ADMINISTRATOR
may be taken in vacation
of administrator, attested

136, 143
143
,144

and approved by ordinary

where recorded

144

how sued, and who may

he sued on it
administrator, how construed as to joint and several liability, and how far the obligors in it are hound

144

144

when it should be

,145

of

,156

strengthened or renewed
temporary administrator, what it requires

BOND OF GUARDIAN
when to be increased and

,220

strengthened.

,220, 221

how sued

222

and how

liability on it shown
of foreign guardian
of guardian removing ward or property.

,223
,244

244

BOND FOR

TITLE,
against executor
by heir of vendee
how enforced

or

175

administrator.

175

where vendor and vendee both die

when vendor and

obligor die leaving

175
a

175

will

C.
CAVEAT

.45, 79, 142, 154, 196

CERTIFICATE OF CLERK OF COURT OF ORDINARY,
to be used when

foreign guardian applies for property....

CHILD’S PART.

.47
.44

166, 167,168

CHILDREN.

,273

CITATION,
service of, on minors
to procure letters of administration
to procure letters of guardianship....

.43, 45
,142
220

to debtors and creditors

157, 158

CLAIM i
at sale of administrator

or

executor,

181

where to be tried

206

CLAIM, •
against the estate of testator or intestate, how to be proved,
152, 153, 164
ii
ll
“
minor or ward.
227, 228, 229
(<

ti

“

“

GENERAL

CLERK OF

397

INDEX.

ORDINARY,

CLERK OF SUPERIOR

28, 47, 50

COURT,

when made administrator

,140

CODICIL,

50

COLLATERAL KINDRED,

,122, 123

COMMISSION,
for office of

24

Ordinary,

COMMISSIONS,
or

compensation to executor, administrator and guardian,
196, 197, 226, 234

COMMISSIONERS,
to try, and report

on

,240

insanity.

COMPULSION,
or

undue influence.

,65, 67

COMPETENCY,
of witnesses to

a

will

70, 71

COMPROMISE,
of debts

on

estate, and due the estate.

CONSTITUTIONAL

169,170, 233

PROVISION,

creating the court of Ordinary

,21

defining its

22

power
and the term of office and
as

22

qualification of Ordinary,

to to counsel

46

CONTRACTS,
of administrator
of

or

executor.

,172, 173
,233

guardians

of testator
or

or

intestate to be performed

by administrator
173

executor

COURT OF ORDINARY,
its jurisdiction

,29, 30, 31, 32, 33, 34, 35, 36, 38

its session, where and when held, business at regular term
and adjourned term

39

how

39

opened and attended

398

OENERAL

INDEX.

COUNTY,
of

.33, 34, 35, 36

jurisdiction,

123

COUSINS.

COSTS,
due to the

50

Ordinary, how collected

.175

where bond for title is enforced

CREDITORS,
,157

notice to
failure to present their claims
of partnership, where one partner

,157, 158
164

dies insolvent,

,174
right to garnishment, when
right in judgment obtained in lifetime of testator or intestate..l74
and in judgment obtained after proper distribution by ex-

administrator.

,158

right against legatee
and against distributees.

.157

ecutor

or

,272

D.
DEAF AND

their

DUMB,
capacity to will.

,65

DEATH,
when

147

presumed

DEBT,
due testator
or

or

of testator

159

intestate, when to be collected

secured

159, 168, 169

intestate, when to be paid
158,
given of to executor or administrator,
and effect of failure to notify executor or administrator...157,
and of failure to pay after notice
when and how collected from legatee or heir,
.157,
of testator or intestate, from what property to be paid... 168,
in what Older to be paid.
159, 160,
or

notice to be

when their rank to be ascertained and fixed for

family support for twelve months
expenses of administration
funeral expenses and expenses of last illness.
judgments
trust debts

bonds, covenants, notes
due State and United States,

liquidated demands

157
157

158
158

158

270
161

,163
payment
,160, 187
,161, 173

,161

161, 163
.161, 162, 163
.161, 163, 164
160, 165
166
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DEBT.
due

testator, may be paid by set-off, when
which may be compromised, and how
when due by executor may be paid to co-executor,
due from testator

or

or

177

intestate not to be collected in twelve

months from grant

against testator

164

169, 170

of administration

173

intestate, how collected by garnishment....174

DECLARATIONS,
of testators

.97, 98, 99

DEED,
when

a

will.

DECISIONS,
affecting

a

,50-57

will

.66, 67

DEFENSE,
right of in courts of Ordinary

46

DESTRUCTION OF WILLS.

80

DESCENT,
law of

117-120

to

realty
as to personalty
per stirpes, per capita
between illegitimates
between legitimates and illegitimates.
as

under

canon

law

,121
122
,122

.125, 126

according to civil law
depends on title, not on possession
DEVASTAVIT,

.129, 130
120

.144, 150, 158, 146, 188, 223
(See Title Waste.)

DESCENDANTS

,273

DISMISSION AND

DISCHARGE,

of executor and administrator

when procured by
conditional

fraud,

before full execution of trust
when set aside for

how affected

119

119, 120

irregularity

by statute of limitations,

.207, 238
,207

.208, 209, 238
208, 209
,208

,208

to remove the trust

.209

of

.238

guardian

400

GENERAL INDEX.

DISTRIBUTION,
of estate, when to be made

191

193, 194

how to be made

,195

according to law of domicil and of situs
DOCKET,
of Ordinary

45, 46, 226
,36, 37, 266

DOMICIL,

,86, 87

DONATIO CAUSA MORTIS.

DOWER,
,165

wbat it is

how barred

165,166

how laid off.

,166

superior to all debts
when money may be taken in lieu of dower

,166

.166

inconsistent with claim of homestead

166

when claim of is inconsistent with will

,167

cannot be claimed

167

against vendor, when

a party holding under
inconsistent with child’s part
nor

against

.167

bond for title,

.167

.168

how valued

DOWRESS,
dying within the

year

without claiming

a

dower

or

child’s
167

part
may remain in
entitled to rent

,168

dwelling house

,168

E

ELECTION OF ORDINARY,

by whom, when, where held, how conducted, to till
cy, return of

vacan-

,24

ELECTION,
doctrine of

,269

implied
positive and constructive
of legacy in lieu of dower
of money in lieu of dower in land

269, 270

between dower and child’s part...

,167

express or

.270
.167

167

GENERAL
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ESTATE,
in fee

simple

245, 247
.248
implied
to duration cannot be enlarged by impliflcation
247

tail express or
express as

ESTOPPEL,
on guardian by return
when by acquiescence a trust debt becomes
debt of executor

or

.227
an

individual

administrator

.162

ESCHEAT

133

EVIDENCE,
of witnesses to wills

96, 97
,97, 98,98

declarations of testators

admission of executor

or

.101

legatee

opinion of witnesses
as

.96, 97

to wills executed and recorded in other States

contents of lost

of claims

destroyed wills
against estate of administrator, executor

dian

,106

.102, 103

or

or guar-

152, 153, 154, 227, 228, 229

.276
extrinsic, when used to aid'in construction of wills,
,67, 77, 76, 79, 79, 191, 192, 218

presumptive,

(SeeTitle Presumption.)
EXECUTOR,
how created

.108

what words sufficient to create executor

,108

who may be
to different parts

.108

111
of the will
when a foreigner is appointed executor
91,108
when an infant is appointed
.108
when none appointed, or none will serve
108
when only temporary administrator
,108, 109
required to give bond
.108, 109
.109
governed by same general rules as an administrator.
bis right to offer will for probate
.91
his right to qualify, when
.91
his right to renounce
.92
when several are named, their rights and duties
,109,114, 116
not allowed to take under a will unless expressly provided

for

,109

when trustee for next of kin of property
may be compensated by special legacy
may

undevised.

.109
.109

be required to give bond under certain circumstances... 109

402
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EXECUTOR,
may be appointed and qualify,

if poor and insolvent,
changed
account of insolvency and when

even
where his circumstances have not

may be removed on
of an executor.

.111
111

111, 112

when he becomes trustee by

accepting the executorship.,112, 113
of sale publicly or privately, for cash or credit, to
114
exchange, etc
.113
may make power of attorney

power

and create agents

172, 173

may bring suit before probate
when several are named, and the power
may
may
may

,112

of each

collect from and pay to co-executor
cite co-executor to a settlement
act as guardian in certain cases

when not liable for act of his co-executor

114, 115, 176
115, 117
114, 115
.170
.178

son tort, or, in his own wrong, liability not affected by
.110, 115, 116, 117
marriage
foreign, and their right in this State...110, 210, 211,212,213, 92, 93
,212
liability to suit in Georgia

de

EXECUTOR’S OATH

.110

EXECUTRIX’S MARRIAGE,
effect of it

.110

EXEMPLIFICATION OF

PROCEEDINGS,

from courts of other States

EXPENSE OF

.47, 210, 211, 244

ADMINISTRATION,
(See Debt.)
F.

FAMILY,
support of for twelve months,
FEES OF ORDINARY,
how enforced
FEE SIMPLE ESTATES

,160, 187, 188, 189

.48, 49
50

,245, 247, 248

FOREIGN
wills (See

Wills.)
.92, 93
,110
executors, and their powers as to suits
administrator or executor, their power and duty..210,211, 212, 213
guardian, his power and duty
,243, 244, 245

GENERAL

403
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FRAUD,
in procuring wills
practiced on testator which destroys the will,
or

to create

a

62
62

trust

63

FUNERAL EXPENSES

150

(See Debt.)
G.

GARNISHMENT,
of executor

or

administrator.

174

GIFT,
of rents and
in the
causa

profits, of income or interest, of things consumed

use...

246

mortis.

,86, 87

GUARDIANS,
for whom appointed, and why
who may be, and grounds of selection.
how many, and different kinds of.
natural, or by nature

,214

,217, 218, 219, 239
214

.214, 2L5

,215, 216

testamentary

.216

general or appointed by the Ordinary..
of illegitimate
of property

217

of non-residents

239

of idiots, lunatics and imbeciles
who should be appointed, etc

foreign, and

.219

.44, 224

ad litem

power

of etc., objection to,

GUARDIANSHIP,
where granted

239, 243
243, 245, 248, 244

.

35, 36

when

39, 240
how changed to another county and to another State
35, 216,
217, 223, 244
,219
when given to clerk, sheriff, etc.
mode of obtaining
.219, 220, 239
how changed to another person .,
216, 221
how revoked, and why
.221, 222, 241
.238
merged into administrator
GUARDIAN’S BOND,
when and how taken, and why
and amount of
how sued and collected
when new one is required

increased.

220, 221
220, 221
,222, 223, 228
.221

404
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GUARDIAN,
.234

commission.

.238

dismission

,226, 230, 237, 229

duty
duty as to claims

on

227, 229
231, 232
221, 223, 231

the ward

investment and loans

liability
<<

,161

and of his estate

marriage, and edect when guardian is

a woman

,220

oath, and when taken—,

,225, 229, 230, 231, 232, 233, 234

power

237

receipt
removal and

221, 222

grounds of.

237, 241
226, 227, 228

resignation
returns
sales and

.217,218

.230

renting

settlements

221, 235

it

when

<<

how

ti

and when conditional

they may be opened..
they are to be enforced,

237

.235, 236, 237
238
221

sureties and their

rights
estate, how to be paid out

,161

H.

HEIR-AT-LAW,
how ascertained.,

117, 118

when husband is.

,118,120, 121
118, 121
120,169

when wife is

when may sue

HEIRSHIP,
of

realty

117,119

of personalty
per

capita and

,119
per

stirpes

,121,122
122, 123
.123, 124

between collaterals

between
between

legitimates
illegitimates

counted under

commmon

124

law,

counted under civil law
as affected by survivorship
as

affected

by domicil

.125, 126
.129, 130
.133
,133

HEIRS,
“heirs of the body,” “lineal heirs,” “lawful heirs”
dying without heirs

,247
.248

GENERAL

405

INDEX.

HOMESTEAD AND DOWER,
inconsistent claims.....

.166

HOTCHPOT,

191, 192

HUSBAND,
when heir-at-law

,118, 120,121
I.

IDIOTS,
guardians lor,

239

(See Title Guardian.)
ILLEGITIMATES,
law of heiibhip between.

.124

INCOME,
accumulated of minor may be spent
of minor whose parent is able to support him,

.229

posed of
of minor when insufficient for support

INFANT’S

,229

how dis-

ESTATE,
be spent.

when it may

INFANT EXECUTOR
how made party to suit, etc.

INQUISITION OF LUNACY,

,229

.229

,110, 111
,224, 225
.242, 243

INSANITY,
will different from delusion

.64, 65, 66

proved presumed to continue....!...

,67

which vitiates
and

once

a

INSANE PERSONS,
when put under a guardian,
and when coniiueu

INSOLVENT,
when appointed executor
when he maj be i amoved from his executorship
INSOLVENT CLAIMS,
how sold

,239, 240
.241, 242

110

111

180

INTEREST,
what rate to be
ments,

cliaiged, and how to be counted in settle,199, 200, 202, 203

406

GENERAL INDEX.

INTERROG ATORIES,
.46

may be taken
with the will

.94

INTERPRETER,
wuen

allowed in making a

INVENTORY.
of administrator

or

.65

will.

.147.148,149

executor.
when

149
joint, and effect of.
return of, and failure to return...148

INVESTMENT,

by administrator

or

171, 172, 232

executor.
J.

JOINT INTEREST AND POWER,
of executors and administrators

.176
149

liability of executois and administrators,
JUDGMENT OF THE ORDINARY,
on inventories and appraisements
on

on
as
on

149

probate of will, and what person is bound
returns of executors and administrators, and effect of.

152

to sales

.182

settlements made before him

205,206
.46, 235, 236, 244

how enforced
JUDGMENT

95

LIENS,

their rank

161

their rank when dormant

,163

when divested
under order of

by sale
Ordinary

184

,186

obtained after distribution of the estate,

JUDGMENTS,
against administrator and

on

.158

bonds, how levied.

.145

JURISDICTION OF THE ORDINARY..,

.29, 30, 32, 34, 35, 89, 90

exclusive, original and general
when established, raises presumption.

,30

final in

32

one case

what matters in each county
how changed

on

when testator makes his will in
his residence and dies there

a

,30

34, 38
.34,35,209, 223
county different from
35

GENERAL

JURISDICTION OF THE

407

INDEX.

ORDINARY,

when it may be extended to another county
as to estates of non-residents
as

to

as

to

as

to

.38

38

probate of wills
appointment of guardians
appointment of executors and administrators

JURISDICTION,
where Ordinary is executor, administrator, guardian
trustee

JURY OF
to

,89, 90
.216
134

or

.27

INQUEST,

try lunacy

242

JUSTIFICATION,
of sureties

25, 143
K.

KNOWLEDGE OF
that
as

TESTATOR,
will.

certain paper is his
to contents of his will
a

when

77
77

presumed

77

L.
LAND—sale of.

(See Sales.)

LEGACIES
conditional

,235, 256, 287, 288
263, 264, 265

contingent

266

to creditors

266

cumulative

265

compensation to executor
demonstrative

general
implied
lapsed
in lieu of dower

residuary
of rents, profits, income, interest
in satisfaction of portions and of creditors,
specific
ademption of
election to take, when required
when to be paid
to whom to be paid

257

256, 260
,255, 256 257, 258
265

260, 261
,165

,256, 260
,246
,266

.255, 256, 257, 258
268
269

.271
,271

408

GENERAL INDEX.

LEGACIES,
.2

)7, 258
277, 278

interest upon, how counted,
when and how assented to....
to whom

.271

paid

LEGITIMATES AND ILLEGITIMATES,

heirships between

:

123, 124, 125

LETTERS OF

ADMINISTRATION,
granted
when granted
*
'.
how far they relate back
not granted when non-resident has no property and no
where

cause

where
when

GUARDIANSHIP,
34

granted
granted

39

LETTERS TESTAMENTARY,
where granted
when

39
.119
34

of action here

LETTERS OF

34

34
39

granted

LETTERS OF
when

DISMISSION,
granted

39

LEGATEES,
admissions

.101

when to be

.271

of, when evidence.
paid
when compelled to refund

.272

LIFE ESTATE.

,250, 251, 254

LIEN,
how divested

by sale of administrator

or

executor.

184,185

LIMITATIONS,
in perpetuity
to heirs; heirs of the body, etc
over upon dying without issue
over upon marriage, etc

,249
.247
.248
.254

LIMITATIONS,
statute of may
tor

or

be relieved by

new

does not

run

....172

for twelve months after represents lion on

the estate
as

promise of administra-

executor, when

to dismission and

.173

discharge.

,208, 239

GENERAL

409

INDEX.

LIQUIDATED DEMAND,

,165

LUCID INTERVAL,

67

LUNATICS, IDIOTS, AND INSANE PERSONS, etc,

239

M.

MANDAMUS,
to Ordinary
by Ordinary to Clerk

33
or

140

Sheriff to administer,

MARRIED

WOMAN,
right of to make a will

69

cannot be executor

110

MARRIAGE,
of testator after

of

making a will, and effect of it,
executrix, and eflftct of it
and limitation

over

82

110
254

upon

MINORS,
when

orphans

when the

,161

estate in hands of

executor, administrator and

guardian, and no guardian can he found
when the estate is to he administered by a guardian,
when he

change guardianship..,
how to be served with legal process,
how the estate may he expended....
can

,170'
.140

216, 217

how hound to service and when
MINUTES OF COURT OF

224
229

229-

ORDINARY,
45,

how to be kept

MISTAKE,
80

in destruction of wills
of facts

as

to existence

or

conduct of the heirs, how it affects
64

wills

66

MONOMANIA

MORTGAGES,
how

paid

as

to rank,

MUTUAL WILLS

160
56

410

GENERAL INDEX.

N.

NEGLIGENCE,
in executor,

administrator

NEXT OF KIN.
*•

their

guardian

or

158,159, 177, 231

(Nee Heirs.)

right to require proof of will in solemn form

NON COMPOS MENTIS.

95

239

NOTICE,
of j robate

of

41

of will

application for administration

it

.1

“

<<

<<

‘‘

a

a

“

40, 135

other orders

40
219

guardianship
twelve months

support.

generally,
to minors.

45

service of the
to

45

same

debtors and creditors

when

42

.40-42, 43, 44

157, 158

Ordinary’s bond is not according to law,

25

NON-RESIDENT GUARDIAN.

(See Guardians and Foreign Guart ians.)
NON-RESIDENT ADMINISTRATORS.

(Nee Foreign Administrators.)
NON-RESIDENT EXECUTORS.

(Nee Foreign Executors )
NUNCUPATIVE

WILLS,

how to be

executed, when and where and of what property,
etc., etc
85, 86

“

wills which

are

invalid

86

O.

OATH,
of Ordinary
by sureties to Ordinal y’s bond

.24
25

110

of executors

of administrators

143

of sureties

143

of

on

guardian

administrator’s and guardian’s bond

.220

411

GENERAL INDEX.

ORDER,
of Court of

Ordinary, how procured

.40

182

for sale of land

ORDINARY,
who may be
de facto and de

22, 23
23

jure

.23

how elected
how commissioned

24

bond, and amount of it, and liability on it
approval of it
cannot act before giving bond
when and how to be removed on account of insufficiency

.25

his

25
.25

of bond

26

when and how his office becomes vacant, and how v. can-

.24, 26
.23, 24

cy filled
his term of office

when he cannot be executor,

administrator, guardian

or

trustee

27

not allowed to

practice law, where
may appoint a clerk or act as such
when disqualified to act as judge, how proceedings in his
court

conducted

28

how to be dealt with when refuses to take

amt act
OFFICE OF

27
.28

jurisdiction
29

-

ORDINARY,

where and when to be

kept open

39

OPINIONS OF WITNESSES.

(See Evidence.)
ORDINARY’S COURT,
how opened and how

.2S

attended,

161

ORPHANS
P.

PARTNERSHIP ASSETS,
how distributed between executor, or administrator and

surviving partners
paid out, when one of the partners is insolvent

176

how

164

how inventoried

.150

PARTIES,
how made in courts of

Ordinary

.40, 41, 42, 43, 44, 45

412

GENERAL INDEX.

•PAYMENTS,
of debts and

(See Debts

legacies.

akd

Legacies.)

PEPETUITIES,
243

law of

PERSONALTY,
vests in

.119

administrator

119

personalty
PLEADING AND PRACTICE,
in the courts of Ordinary....
and

on

.33, 40, 41, 42, 43, 44, 45, 135, 220
42
appeal in superior court from court of Ordinary,

73, 75

“PRESENCE OF THE TESTATOR”

PRESUMPTION,
as to jurisdiction
as

,30, 31

to death

when

147

*

insanity

once

67

is shown

228

from failure to make returns
of

77

knowledge of contents of will by testator.

79

of revocation
of destruction of will

79

by testator

76

of proper attestation of will
of former administration

,152, 226

to returns

as

PROBATE OF
-

,135

WILLS,
given of

41

notice to be

89

w’here to be made
in

common or

in

common

in solemn

solemn form

form when conclusive,

99

form, whom it binds....

95

when testator makes his will in another
own

89, 90, 93, 94, 95, 96

county than his

and dies there

89

PRODUCTION OF WILLS,

by whom and when

91

how enforced

91

PROPERTY,
of others found in

PRINCIPAL AND
on

bond of

possession of the intestate

or

testate,

,120

SURETY,

guardian

or

administrator and how liable.

,146

GENERAL

413

INDEX.

PUBLICATION,
of wills

76

REPUBLICATION,
of wills

79-

of citation and notice,

41

PURCHASE,
by administrator, executor or guardian at his own sale...lS2, 234
PURCHASES,
at administrator’s sale

184
failing to record deed
responsible for irregularity in sale.184
by executor, when bound to see to the application

at administrator’s sale not

at sale

of

purchase money
sale of administrator

at

,187
or

executor, when affected by
187

previous contracts
Q.

QUO WARRANTO,
to try the title of the Ordinary to his office,,

24

R.

REALTY,
how recovered from heirs at law,

,119

RECEIPTS,
on

settlements

of

foreign guardian

.237, 244
,244

RECEIVER,
when to be

appointed

.29

Ordinary,

,45

RECORDS,
of court of

RECITALS,
in deeds

181

by administrator.,

RELATIONS,
REMAINDER,

,273

,251, 252, 253, 254

REFERENCE TO

ARBITARTION,
by administrator, executor or guardian. See form of
bitration.

ar-

414

GENERAL INDEX.

.272

REFUNDING LEGACIES.
REMOVAL OF

ORDINARY,

account of insufficient bond

on

.26

for not

,26

for

.26

giving new security
malpractice

REMOVAL,
of guardian to another State
of administrator

or

.244

executor to another State.

RENUNCIATION,
of executorship
by executor of executor
of a special trust

.137

82, 107
.112
112

RESIGNATION,
of guardian
of executor

or

.237

administrator.

,109, 208

RESIDENCE—(Nee Domicil)

36, 37, 216

RETURNS,
of executors, administrators and
what they must show

guardians

of non-resident

administrator, executor or guardian
by representative of deceased administrators and
dians

.150, 151,226
151

.150, 151
guar-

.151, 226
151

by surety
when to be

made, and how enforced

of all sales

of executor

151

151

administrator, how to be proved...152, 226,153,154
of guardian, when and how to be proved....
226, 227
presumption, as to
152, 226
when not annually made, breach of trust....
.151, 228,197
or

how caveated

of
of

guardian containing claims of his own
executor, when may it be dispensed with,

REVOCATION,
of wills, express and implied
under mistake
of

letters, testamentary and of administration
guardianship
of letters, how affects existing suits

of

.154

.226, 227
.58

78, 79, 80, 81
80, 81
146, 109
.221, 222, 233
146, 222

GENERAL

INDEX.

415

RULES,
for construction of wills,

274

against executor, administrator or guardian
S.

*

SA

,40, 41, 46

LE,
by administrator, temporary, permanent and executor
(unless the will controls)
179, 180, 181, 182, 113
,230
by guardian of minor’s property
must be based on application and order,
,182
182
governed by the mles of auction sales..,
divests liens, when
.184
not to be made with warranty
,181
where previous contract to perfect title has been made
,181
voidable, when executor, administrator or guardian buys
at his

own

sale

182

private, when not allowed by executor,
.181, 184
by executor without order, for cash or on'credit without notice

.181

by advertisement, the terms of the same,
181,182
by administrator, executor or guardian, where and when .181
113
by executor, through agent
of perishable property
.179
of land

ISO, 181

of wild land
of land

.180

lying in two counties

181

of annual crops
of insolvent claims

.113

of stock in

,182

180

incorporated companies
of property held adversely not allowed

.181

SANITY,
of testator.

67.) 68

SET-OFF,
against administrator

or

executor.

SETTLEMENT,
by administrator, executor

by guardian of insane

or

guardian

persons.

164

198,199, 200, 201,202,
203, 204, 205, 229, 235, 236
.241

SIGNATURE,
of will

,71, 72, 73

416

GENERAL INDEX.

SUBPOENA

.46, 240

SUPERIOR COURT,
control of over Ordinary,

33

SUIT BY HEIR,

against removed executor or administrator,
,120, 146
224
against minor
against administrator, executor or guardian, how affected
146
by revocation of letters
SURETY TO BOND OF
how many and
for what liable

ORDINARY,
how compelled to justify,

25
25

SURETIES,
administrator’s and

guardian’s bond, how liable
,144,143,
or guardian dying or becoming
insclvent, or. removing
145, 221
of non-resident administrator or guardian, may make return.151
surety on bond desiring to be released
145, 146, 221
,141
surviving administrator required to give new surety

on

or

bond of administrator

SPECIFIC LEGACIES,

(See Legacies.)
SUBMISSION TO

ARBITRATION,
(See form for Arbitration.)
T.

TABLE OF DESCENT,

126, 130

TAXES,—(See Debts.)
TERMS OF COURT OF

ORDINARY,
regular and adjourned, when held...

,28, 29

TITLE,
when in the heirs
when in administrator
how procured in case of death

,119
.119

.175, 176

TRUST DEBTS
TRUS T ESTATES,

.161

how created....

.255

417

GENERAL INDEX.

TRUSTEE,
in what he should invest

171

when executor becomes trustee,

112, 113

TWELVE MONTHS ALLOWANCE

160, 187, 188, 189, L90

inconsistent with

,190

may

,190

exemption of personalty,
be advanced upon hy administrator or executor,

twelve months allowed to ascertain situation of the estate....157
U.

UNCERTAINTY IN WILLS,

.274, 275

UNDUE INFLUENCE.

.60, 62

UNITED STATES CLAIM ON

ESTATE,—(See Debts.)
V.

VACANCY,
in the office of the

Ordinary, when declared and for what
26

cause

in office of

24

Ordinary, how filled

VESTING! OF LEGACIES.

,263, 264, 266

VOUCHERS,
accompanying returns, what they must show
in guardians returns, when to be proved, when not

,151

....227, 228

W.

WASTE,
hy administrator or executor,
by guardian
WARRANTY,
by administrator

or

,159, 168, 169, 178, 177, 189

executor,

of intestate

WIDOW,
her rights

as

231

181
,164

heir

118,121

when child’s part to be taken
and result of failure to elect

,121

her twelve months’ allowance

160,187, 188, 189, 190

121

dower of

165

her

215

right to create testamentary guardian

418

GENERAL

INDEX.

WIFE,
when allowed to be

239

guardian

WILLS,
50

defined
include codicils and other papers testamentary

in their
50

nature

when in form of deed

50, 51, 52, 53

when in part deed
which are mutual

,56

condititional

57

or

6

contingent

when

57

when

,57, 58

they take effect
legal in part and illesal in part
what may be willed

59

cannot be made so as to violate the law

53

cannot disinherit wife or child in favor of

58

cannot create

58

as

to their

charity
perpetuities
validity to be tried by the law at time of the

testator’s death
when

they

,57, 58

convey

property acquired after making of the
59

-will

by whom

can

64

be made

of infants

64

of married

65

women

of deaf and dumb person
must be executed by persons
must be executed

65

of sound mind

freely and voluntarily

must be free from fraud

on

the testator

or

.64, 65, 66, 67, 68
60, 61, 62, 63
misrepresenta-

tion

62

must be free from undue influence on testator
must be executed in “ lucid interval ” if made

60, 61, 63

by

person

of unsound mind
must not be executed under

duct

or

66, 67
a

mistake of fact

as

to

existence of the heir

con-

64

65
be made through an interpreter
70, 76
they should he executed
how they should be 'signed....
,71, 72, 73
how they should be attested.,
72, 73, 74
to be attested and signed in presence of testator and of
witnesses
73, 74, 75
how to be published
76
must he known as to their contents by the testator.
77
how republication of is made
79, 84
may
how

how revoked
how revoked by burning, canceling
which are impliedly revoked

78. 79, 80

and destroying

79, 80, 81
82, 83

GENERAL

419

INDEX.

WILLS- Continued.

revoked

by mistake
.80, 81
nuncupative
85, 86
when proved
89, 93
90
proved in common form
proved in solemn form.
.90, 93
proved when original is lost or destroyed
92, 101, 102, 103,104
91
by whom to be produced and proved
91-107
produced by force if necessary
proved in common form may required to be proved in
solemn form, by whom and when
95
foreign, how used in this State
.92, 93
how proved in this State
.92, 93
how executed in this State
92, 93
when admilted to record in other States how used in evideuce in this State
when

original

may

106

be sent beyond the county of jurisdic-

tion

how the

94

proof of

may

be caveated and

on

what grounds,

etc

94

when

94

proof of in common form becomes conclusive
.*.
when a legatee can tender back his legacy, and require
proof in solemn form
WITNESSES,
may be compelled to attend the court of Ordinary.
to wills, how many
how and where to attest

46, 240
70, 90

,70, 71,
they must prove
how many required to attend probate in common form...:,
how many' required to attend in solemn form..
when to be examined by commission
what facts must be proved by them
when allowed to give opinion
when allowed to prove declaration of testator,
.97,
cannot swear to general statement of misrepresentation
what

or

undue influence

Wills and rules of construction,

95

90, 92
94
90

90, 91
92

94, 95
96, 97
98, 99
95

,272, 273, 274, 275

INDEX TO FORMS.
The Forms

are

indicated by numbers.
A.

Norm of account and settlement before
ft

<t

tt

a

tt

a

“
it
it

it

No.
105

Ordinary

stated

122

proved by affidavit and receipted...
of administration by Clerk'of Superior Court
tt
by creditor
tt

it

it

de bonis non

tt

tt

by husband

when wife,

122
54

,51, 51(a), 51(6)
.53, 53(«), 53(6)
executrix,

marries
“

of administration

by

person

33

selected by next

of kin
(<

(t

U

tt

<<

tt

it

tt

tt
“
tt

tt
“
tt

.50, 50(d), 50(6)

with will

of affidavit
l

1

it

t

u

‘

u

<

tt
<(
“

“

on

It

note

perishable property
signed by x mark

return when executor

affidavit
tt

on
on

or

,125

94(c)

“

“
“

It

76
8
9

“

10
person

officer to open court.

appraisement warrant.
and inventory,

18
74

of money

t

l

77

123(d)

compromised debt
proved in common form

allowance for twelve months support
tt

83

administrator

return of

will

93

from State

in lieu of dower
of appeal when Ordinary is disqualified
t
“
and appeal bond
“
by consent
“
from jury of inquest on insane
of appeal by pauper
“
appointment of clerk of Ordinary

tt

“

,52, 52(d), 52(6)

tt

tt

l

tt

tt

44

of advertisement of sale of insolvent claims.
tt
t
of sale of land by administrator

removes

“

47

permanent
temporary

137(e)
11
6

7
69
70

422

INDEX

Form of arbitration

FORMS.

TO

by guardian, executor or administra.101, 161(a)

tor,

attachment of guardian,
a

a
“

“

executor

or

103

administrator.

15, 15id)

witness

35

attestation of wills
power

86

of attorney given by administrator
B.

Form of bill of sale of
ministrator
tt

personal property by execu’or

88
61

a

permanent
temporary

46

a

a
ll

a

a

a

U

with will

a

a

a

a

giving

it

a

“

a

a

“

of executor when

“

guardians general
guardians of imbeciles
guardian natural

a

a

a

a

a

a

“

on

a

a

“

a

a

“

a

a

“

new

56
57

.58, 59

security

9

appeal

a

a

(4

ad-

non

bond of administrator da bonis
it

a

or

60

required of him

140

137(p)
132

133

receiving additional property.

of

Ordinary
refunding

as

2

clerk

104

^

for title and deeds nrade under the

same

127, 129

c.

inventory

,72

<<

letters

,55

a

u

return

120

tt

u

Form of caveat to administrator’s
a

a

it

(<

<(

It

tt

tt

tt

“

selling land
to foreign guardian getting property
letters testamentary

81
160

<<

u

“

It

u

“

“

“

certificate to administrator, executor and guardian,

“

“

certificate of

“

“

“

“

tt

tt

a

a

a

a

to will

(a)
.41

.22

(e)

121 (6), 121 (c)
changing juri-diction
proceedings of probate judge or Ordina157 (a), 158
ry’s court, under act of Congress
certificate to will proved in common form in a differ29
ent county from testator’s residence
citation for administration with will
.52(6)
tt
tt
de bonis non
53 (6)
tt
<<
of persons selected by next
of kin
50(6)
a
a
,51
by creditor
on

INDEX

TO

423

FORMS.

Form of citation when
“

“

ll

it

it

a

a

it

u

u

“

u

u

“

u

<i

“

n
“

.48
permanent administration applied for
54 (a)
by clerk of Superior Court
for letters dismissory
131 (a), 155 (a)
for executor’s resignation
.40
for guardianship
135 (6)
138 (a), 78
for land sale
for will to be proved in solemn form
22 (6)
“
“
20
nuncupative to be proved

“

ll

ll

of claim at administrator’s sale

“

“

“

“

“

“

codicil to will

li

“

commissions for

ll
ll
“

“
ll
“

96

clerk of Supeiior Court order for election....
clerk of Oidinary’s appointment

1

6

.35

,15 (a)
interrogatories
apart widow’s allowance...74 (c), 74 (d)
ll
ll
187 'e)
to ho’d inquest on insane person
“
,112
order saving commission from forfeiture
.
“
“
for compensation extra
109,110, 111
ll
ll
96 (a)
.compromising doubtful debts
for Superior couit’s order to court of Ordinary
,12
ll

u

to set

D.
Form of debtors’ and creditors' notice.
“

“

ll

ll

tl

U

tl

(<

tl

l.

u

“

“

“

to

“

“

“

under bond for titles

“

“

73

deed of administrator
executor

84

selling under
ll

a

85

decree.
will

.89, 90

guardian selling minor's property....
guardian buying property for minor

145

144

(6)
127, 129
dismissory letters, how procured
131, 135
131 id), 131 (e)
dismission under an order to deposit
ll
before finishing administration..40, 40 (a), 40 (6)
for dismissory letters being set aside
156, 156 (a), 156 (6)

“

“

ll

It

‘‘

“

u

((

distrib. tion of estates

ll

ll

dower

<1

n

97
76

changed to

money
dower's value in cash being

75

ascertained

E.
Form for executors
<(

“

“

It

ll

<<
ll
“

appointment when several executors to

different parts of a will
executors renunciation
It

renunciation

by executor of
ll
,<<
removal for insolvency, etc,
ll
ll
resignation
when executor required to give security,

31
26
32

an executor,

42

.40, 40 (a) 40 (5)
42

(«)

'

424
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42

Form when executor is ruled
“

for not

44

when executor is ruled for waste,
,115, 115 (a)
u
44
is ruled for not producing inventory

a
u

44

“

44

44

“

(a)

113, 113 (a)

making returns

proposes to prove foreign
is cited to prove will

116,117
72
43

will

24

G.

guardian ad litem appointed
guardian of imbecile and insane person appoint-

Form when
a

It

44

44

ll

44

134, 135
age

appoint-

ed

of natural

“

“

“

“

n

ll

“

“

(c)

.137, 137 (a)

ed

guardian of minor appointed
guardian of minor over 14 years of

“

,22

136, 136 (a)
,132

guardian’s bond
guardian’s bond when receiving additional property,
guardian’s bond
“

a

of imbecile and insane persons,

guardian’s deed

133

.140
,137

(a)

,144, 145
.155, 155 (a) 155 ( )
156, 156 (a) 156 (b)

ll

44

44

44

it

ll

ll

ll

ll

inventory

ll

44

l.

letters

141

44

44

ll

oath

139

ll

a
“

ll
ll
ll

ll
It

u

dismission

dismission set aside.

ll

,152

,146, 153, 154
154
who has been administrator.
when guardian applies to lentland privately
142
ll
ll
144
applies to buy land
ll
ll
applies to sell land
,138, 138 (a)
security of guardian desires relief...150, 150 (a)
150 (b)
It
ll
desires to spend minor’s principal,
148, 149
ll
It
foreign desires to remove property,
44

return

It

return,

money,

etc., from the State

157

I.

Form of
“
“

“

44
44

,137 to
insane or imbecile persons,
claim, sale and petition and order for sale,
“
inventory and appraisement
44
4<
by guaidian of idiots and imbeciles
when inventory produced by administrator
4<
44
not produced and rule against
44
44
is objected to
“

inquest

over

insolvent

137 (7t)
.91-93
70

152

71
71

(a)
72
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J.
Form of

Judge’s order on Ordinary’s bond
judgment against executor, administrator or guardian

“

“

“

“

justification of bondsmen

“

“

Justice of the Peace’s oath

on

“

2

account and settlement

when jurisdiction

.107

on holding inquest
of Ordinary changed

,3, 63
137 (a)
,121

L.
Form of land sale
“
“

“

“

by administrator,
.78, 83, 84
80
(wild) sales
purchase and sale by guardian of insane and
imbecile persons
138,138(a), 144,144(a), 144(6), 145
when legatees allowed to prove will
.23, 24, 25
of letters of administration and obtaining of different
kinds
44, 44(6), 64, 65, 66
“

land

“

“

“

“

ti

u

“

letters of administration de bonis
«

it

a

with

65

non,

wili

66

for life estates’ value
“
letters of dismission and

“

75

getting the same by ad.131(c), 131(d), 131(e), 131(/)
letters of dismission to guardian and getting the
same.,
155(6)
u
set aside,
,156, 156(a), 156(6)
(4
,141
guardianship and getting the same,
64
permanent administration
65
temporary administration
ministrator.

“

“

44

u

44

it

a

it

(<

a

it

44

“

tt

“

tt

“

M.
Form of mandate from
“
“
“

12
Superior Court to Court of Ordinary
guardianship
12(c), 134, 135,136, 136(a)
for spending minor’s property in his support
148,149
of money deposit to get discharge from administration
and guardianship
131(d), 131(e)
“

minor’s

N.

Form of notice to debtors and creditors
U
(4

“

<<
<<

“

it

K

(4

“

“

“

“

“

“

“

36

“

to

distributee, to divide property.

73

.97, 98, 99

for land sale
a

tt

78
order

for persons applying for guardianship
sane and imbecile persons relations

78

of in,137

.159
by guardian foreign to receive property, etc
nuncupative will, proof.
19, 20, 21
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o.
Form of oath
ft

“

“

by administrator
by executor
by appraisers
ky guardian
by witness to wills

Code, |2504
.Code, §2442

106

70

<f

“

“

ll

«

«

(f

“

“

tt

“

account and settlement

•<

“

administration permanent

it

tt

ft

-.139
18
49

.44(a), 45

temporary

.120

“

*•

administrator’s return

“

“

“

“

appraisement order
order of clerk of Superior Court to fill

tt

it

tt

it

ff

it

to make clerk administrator

tt

tt

It

for dismission

citation for administration

“
l;
tt

tt

it
tt

tt

68

12

vacancy

48, 50(a), 51(a), 52(a), 53(a)
54

.131(6), 155
when clerk Superior Court made administrator
54(6)
of order of compromise
94(6)
ft
it
for commission to hold inquest over insane
person
137(5)
ff
tt
for commissions saved from forfeiture....
112 (a)
tt
tt
compensation extra
109,110, 111
tt
ft
12
from Superior court to court of Ordinary
tt
it
of court of Ordinary upon order sent from Supe13

rior court
It

tt

tt

of distribution among

t(

tt

tt

it

tt

it

it

ft

(f

tt

tt

ft

“

ft

tt

ft

it

tt

tt

ft

ft

ft

ft

(t

tt

tt

ft

ft

it

ft
tt

when

ft

'

155

dismissory letters
when executors to different parts
ft
ft
letters abate

It

ft

,100

heirs

executor
tt

removed for

insolvency.... 42 (a), 42 (5)
waste,
115, 117 (a)
guardian appointed for minors
136 (c)
ft
selected by minor
134,135
ft
ad litem approved
22 (c)
ft

ft

ft

ft

tt

ft

ff

ft

ff

ff

ff

ff

ff

ff

tt

ft

tt

tt

ff

ft

ff

tt

tt

natural receives property
receives additional property

ff

.132
,133

144,144 (a)
ff
sells land of imbecile persons...138 (6)
guardian’s security desires relief..l50 (a),150 (6)
115 (a), 117
guardian cited for waste
ff
dismissed
.155 (6)
buys land

heirs

are

to have title from administra-

tor.
ff

33

40, 40 (6)

resigns

tt

ft

ff

(6)
31

of will,

on

inquest by jury

.129
on

insane person

(a), 129 (6)
37(6)
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Form of order for insolvent claim sale
it
It
when inventory not brought in
t<
a
“
land divided by county lines.
tt
ti
it

*

it

“

tt

“

tt

“

it

“

it

It

“

tl

tl

t<

94

72

.95 (o)
25
legatee allowed to prove will.
orphan’s property sold for support...147 (a), 148
.147
orphan bound out
.127 (al
obligor or obligee dies and title made.
returns admitted to record

.120

tl

tl

tl

tl

n

tl

<<

tt

a

changed to another county....
“
settlement made before the Ordinary.
“
widow's allowance set apart
wills proved in common form
tt

It

ll

“

tl

ll

“

(l

<<

tt

.121
.106

(6)

.22

(a)

17

solemn form

nuncupative proved
made in different county from testator’s
residence

tt

74

“

21

.29, 30
.43 (a)

foreign proved
P.

Form when party made on motion
tt
tt
“

....22

“

partition by commission
“
petition for accounting
of petition for allowance to widow

ll

ll

tl

It

ll

ll

U

it

it

(t

ll

tl

ll

tt

(a)

,101, 102
.105
74

administration temporary
It
permanent

44
47

51

by creditor
person selected

50

by

u

tt

ll

41

with will

52

ll

tl

It

ll

de bonis

53

it

ii

it

“

“

ii

it

tl

It

ll

tt

ll

non

94 (a)
.109, 110, 111

compromise
petition for compensation extra

ll

ll

It

ll

ll

ll

ll

tl

ll

ii

ll

ll

ll

tl

sale of claims insolvent

“

administrator

to heirs

for

ll

ii

it

foreign

ll

IS

selected by

it

it

it

<<

42

,126

general

it

<i

156

137 (a)
.157

guardianship

It

of

,100

required to make title

ll

ii

91
131

letters dismissory,
distribution
when dismissory letters set aside
“
executor removed for insolvency

guardian to buy land
“

sell land.

minor

134,135
,144, 144 (a)
»

.138

when guardian, desires to sell principal of
~
minor’s property for support
148,149

I

428
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91

petition for insolvent claims sale
u
land sold by administrator

<(

a

n

it

a

wild land sale

ti

ll

tt

land sale divided

it

ll

u

it

ll

ll

u

a

ll

(

ll

u

H

ll

u

79
80

95
by county lines.
147
when orphan to be bound out
“
86
power of attorney given
“
security on Ordinary’s bond seeks relief... 4
ll
administrator’s or guard-

ian’s bond seeks relief.
<(

U

jU

((

<<

H

t<

it

ll

ll

ll

ll

ll

*1

ft

ft

<<

widow desires money
in land
will is

150

in place of dower
.75, 76
22

proved in solemn form...
ll

it

common

form,

16

19

nuncupative will proved
will ordered to be produced
lost will is to be proved,

34

34

(a) 34 (J)

E.

Form of

receipt

it

ll

ll

it

ll

it

“

“

“

“

“

“

ll

it

“

“

“

“

“

“

it

U

“

“

“

“

ll

It

it

It

»i

ll

on

,122

account.

.124

note

by foreign guardian,
refunding bond
renting lands privately by guardian
renunciation by executor
It
by executor of executor.
republication of will
report setting aside 12 months’ allowance.
resignation by executor
ll
guardian
return by guardian who has been executor

.160
104
142
36
32

....37, 38
74(d)
.40 40 (5)
.151
or

ad-

ministrator

ll

return

,154

by guardian of insane person.
it
of land purchase under order of
ll

court

146

“

by administrator of deed made under order
by jury of inquest
by executor of deceased executor

to make titles
<<

<<

ll

(<

U

“

128
.137
or

adminis-

trator

.126

u

ll

“

made for removed executor

“

“

“

ll

ll

“

<<

changed to another county
by administrator, executor or guardian

ll

tt

“

“

“

“

or

administrator

of investment in bonds
returns and rule for not making
return of

,153

compromise of doubtful debts

125
.121
.118
,119

.113,113(a)
.94(c), 94(d)

Form of return of distribution
“

“

“

“

“

“

a

ll

429
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INDEX

,101

by commissioners

sale of insolvent paper
reversion table to get value

94

of reversion
revocation of wills by writing...
a
of wills from marriage or birth of child.
rule nisi against executor.

“

“

“

“

“

ll

“

“

a

“

“

ll

“

“

for waste

ll

“

“

to

ll

“

“

to set aside letters

absolute

75
36

28

42(d)
72

requiring new security
for not making returns

114, 114(a)
113, 113(a)
.115, 115(a), 116,117
135

change guardian

,155(5), 156(a)

dismissory.
s.

Form of sale notice
“

“

bill

“

“

“

land divided

a

a

a

“

55
98

by county lines

,138

0f jan(js 0f imbecile and insane persons
when security of Ordinary seeks relief

ll

ll

It

ll

ll

a

<<

“

of

4

is

required of executor
.42(c)
on guardian or administrator’s bond seeks
relief.

“

77

by executor or administrator

“

,150

,

settlement made in the

Ordinary’s office.

,108(a), 108(5)
14

subpoena to witnesses
T.

Form of table to calculate value of

dower, life estate and

re-

version

75

“

“

titles made under Court of

“

“

titles made

“

“

Ordinary when obligor or
127

obligee dies
by administrator to heirs
testamentary letters

,129
39

W.
Form of warrant of appraisement. (See Appraisement.)
“
“
widow’s allowance for twelve months support....
ll

It

ll

dower valuation

(<

ll

ll

application for

money

75

instead of land

“

“

wild land sale

“

“

witness attachment for non-attendance

“

“

subpoena,
a

will with

a

clause

74

as

dower.. 76
80

on

.15, 15(a), 15(5), 15(c), 15(d), 15(c)
an executor the power to
sell property privately or publicly 35

giving

430
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Form of

a

will with

a

clause compensating the widow for her
35

dower
u

tt

il

n

“

tt

it

il

il

“

u

a

a

a

“

conveying property to children,
and showing where they are in-

<<

a

a

a

“

providing for

a

a

a

a

a

“

ll

tl

<(

“

ll

it

it

a

“

u

a

n

a

allowing a trustee to sell or exchange and re-invest
creating a separate estate in married

35
35

women

35

tended to be in life

I

a

an insolvent son or
relative

35

the event of survi-

35
vorship
appointing a testamentary guardian 53
giving to the executor extra com-

pensation
conveying property to the testator’s

‘ ‘

children to be under the
trol of his wife

35

con-

trustee, with
power in her to divide it out
as

upon marriage or
the children

majority of
.35 (a)

a

a

a

<<

“

conveying property to the wife
and children equally, and providing to beep it together, and
divide it upon marriage of the
wife or children, or majority

it

<(

ii

il

“

giving property equally to wife
and children and providing for
a division upon the marriage
or majority of the children,
and the selection by the wife

a

a

of the children

(356)

of her share

“

“

“

“

/

u

a
a

it

“

.35(c)

giving property to the wife and
children, and providing for the
wife to give away such parts
as she may select, upon marriage or majority of the children, and for finally equalizing

the shares of the children
married woman’s will
will with a clause relieving executors from making

35(d)
•35(c)

returns, and in relation to
appointment of new trus-

the

tees

.35(f), 35(g)

INDEX

Form of
it

ll

a

will with
n

H

a

clause to settle
“

•

ll

u

ll

ll

<<

it

u

il

a

<<
ll

It
ll

ll

It
ll

<(

“

“

disputes between legatees.35(A)
changing trusteeship, giving the
trustee power to pay over income to parents or children
.35 (*)
substituting children of deceased
persons dying before the period
35 (to)
of division
changing property and reannulling
,35(»

when will proved in common form...
il
ll
“
solemn form
U

“

It

“
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.16,17,18,
...22, 22(5)
.19, 20, 21

nuncupative duly proved,
proved in part
ll
“
when a person dies and makes a will in
different county from his residence
It
“
lost or destroyed is proved
ll
“
revoked by express wiiting
when wills produced by order of court
“
“
revoked from marriage or birth

27
a

29

•34(a)
36

34
28
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